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PER CURI AM

Abella, a federal prisoner convicted of various narcotic
of fenses, filed this pro se Bivens' action. His anended conpl ai nt
named numnerous defendants, including two federal district judges,
an assistant U S. Attorney, U S. Custons and DEA officials, US.
Marshal s, three federal court reporters, a judicial law clerk, a
secretary, and several of Abella s co-defendants and their
respective attorneys. Abella clainmedthat the defendants know ngly
and willfully conspired to convict him falsely by fabricating

testinmony and other evidence against him in violation of his

'Bivens v. Six Unknown Named Agents of Federal Bureau of
Narcotics, 403 U.S. 388, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971).



Fifth, Sixth and Ei ghth Amendnment rights. Abel |l a sought
declaratory and injunctive relief, and conpensatory and punitive
damages. The district court dism ssed the conplaint, noting that
Abella's <clainms collaterally attacked the wvalidity of his
underlying crimnal convictions and therefore should be dism ssed
because Abella had not first exhausted federal habeas renedies
under 28 U.S.C. § 2255. Dees v. Mirphy, 794 F.2d 1543, 1545 (11th
Cir.1986).

On appeal, Abella asserts that the dism ssal was unduly harsh
because the statute of limtations may run on his Bivens clains
before he is able to exhaust his federal habeas renedies. Abella
argues that the proper disposition would have been to stay the
proceedi ngs, and toll the statute of limtations on his Bivens
clainms, pending resolution of his crimnal appeal and 28 U S.C. 8§
2255 clainms. At the tinme the district court dismssed Abella's
clainms, Abella may well have been correct that a stay was the
appropriate disposition of sone of his clainms under the current
El eventh Grcuit |aw Cf. Prather v. Norman, 901 F.2d 915, 919
(11th Cir.1990) (Were nonetary damages sought in 42 U S.C. 8§ 1983
chal l enge to validity of claimant's state conviction or sentence,

court shoul d stay acti on pendi ng exhaustion of state renedies if it

appears dismssal will result in expiration of the statute of
[imtations.). However, since the district court dismssed this
action, the |aw has changed, Heck v. Hunphrey, --- US ----, 114

S.Ct. 2364, 129 L. Ed.2d 383 (1994), and we are obliged to apply the
new |l awretroactively to Abella' s clains. Harper v. Virginia Dep't

of Taxation, --- U S ----, ----, 113 S.C. 2510, 2517, 125 L. Ed. 2d



74 (1993).
| . ABELLA' S BI VENS DAMAGES CLAI M5
In Heck, the Suprenme Court held that:

[1]n order to recover damages for allegedly unconstitutional

conviction or inprisonnent, or for other harm caused by

actions whose unlawfulness would render a conviction or

sentence invalid, a 8 1983 plaintiff nust prove that the

conviction or sentence has been reversed on direct appeal

expunged by executive order, declared invalid by a state

tri bunal authorized to nmake such determ nation, or called into

guestion by a federal court's issuance of a wit of habeas

corpus, 28 U S.C § 2254.
--- US at ----, 114 S .. at 2372. Thus, a 42 U S C. § 1983
damages action which would denonstrate the invalidity of a
conviction or sentence does not accrue until the conviction or
sentence has been invalidated. ld. at ----, 114 S. C. at 2374.
Such an action, if brought prior to invalidation of the conviction
or sentence chal |l enged, nust therefore be dism ssed as premature.
ld. at ----, 114 S.Ct. at 2372.7

Al t hough Heck was a 8 1983 case, suits under § 1983 and

Bivens are very simlar. A 8 1983 suit challenges the
constitutionality of the actions of state officials; aBivens suit
chal lenges the constitutionality of the actions of federal
officials. "The effect of Bivens was, in essence, to create a
remedy agai nst federal officers, acting under col or of federal |aw,
that was analogous to the section 1983 action against state

officials.” Dean v. dadney, 621 F.2d 1331, 1336 (5th G r.1980),

0n the other hand, "if the district court deternines that
the plaintiff's action, even if successful, will not denonstrate
the invalidity of any outstanding crimnal judgnment against the
plaintiff, the action should be allowed to proceed, in the
absence of sone other bar to the suit.” Id. at ---- - ----, 114
S.C. at 2372-73.



cert. denied, 450 U. S. 983, 101 S.C. 1521, 67 L.Ed.2d 819 (1981).
Thus, courts generally apply 8 1983 law to Bivens cases. E g.,
Butz v. Econonou, 438 U S. 478, 500, 98 S.C. 2894, 2907, 57
L. Ed. 2d 895 (1978) (A federal official sued under Bivens has the
same imunity as a simlar state official sued for identical
vi ol ation under 8§ 1983.); Dean, 621 F.2d at 1336 (As in § 1983
cases, liability in Bivens actions cannot be based upon theory of
respondeat superior.). In fact, the specific pre- Heck rule
requiring exhausti on of habeas renedi es i n Bi vens cases, applied by
the district court to dismss the instant case, was borrowed from
§ 1983 casel aw. See Dees, 794 F.2d at 1544 (borrow ng exhaustion
requirenent from R chardson v. Flemng, 651 F.2d 366 (5th
Cir.1981), a § 1983 case).

There are, of course, federalismand comty concerns present
when a federal court entertains a 8 1983 challenge to the actions
of state officials that do not exist in a simlar Bivens challenge.
However, the Heck rule is not based upon the uni que comty concerns
that a 8 1983 claimpresents. Rather, the Court's purpose was to
[imt the opportunities for collateral attack on state court
convi ctions because such coll ateral attacks undermne the finality
of crimnal proceedings and may create conflicting resol utions of
issues. --- US at ----, 114 S.C. at 2371. The sane rationale
applies with equal force to Bivens chall enges; collateral attacks
on federal crimmnal convictions pose the sane threat to the
finality of federal crimnal trials and have the sane potential for
creating inconsistent results as collateral attacks on state court

proceedi ngs. Thus, we hold that the Heck rule applies to Bivens



damages clains. Accord Stephenson v. Reno, 28 F.3d 26, 27 (5th
Cir.1994).

Abella's damages clains rest on the contention that the
def endant s unconstitutionally conspired to convict himof crines he
did not commt. Judgnent in favor of Abella on these clains "would
necessarily inply the invalidity of his conviction." Heck, ---
US at ----, 114 S.C. at 2372. Because Abella's convictions have
not been invalidated, his Bivens damages clains are not ripe.
Therefore, the district court did not err in dismssing Abella's
claims. W affirmthe dism ssal of Abella' s clains with prejudice;
Abella may bring his Bivens damages clains in the future should he
meet the requirements of Heck.?

1. ABELLA'S OTHER BI VENS CLAI M5

Wth respect to Abella's other clains, Heck reaffirned that,
under Preiser v. Rodriguez, 411 U S. 475, 93 S.Ct. 1827, 36 L. Ed. 2d
439 (1973), "habeas corpus is the exclusive renmedy for a state
pri soner who chal | enges the fact or duration of his confinenent and
seeks i medi ate or speedier release.” --- US at ----, 114 S.C

at 2364. Thus, declaratory or injunctive relief clains which are

*Because we dismiss Abella's clains on ripeness grounds,
Abel | a may choose to bring his Bivens clainms again if he
eventual ly satisfies the precondition to a valid claimunder
Heck; 1i.e., when and if his narcotics convictions are
invalidated. Thus, defendants, including those who may al so be
protected by absolute immunity, may potentially be sued again on
the sane clains. Wether sone of these defendants are entitled
to absolute immunity mght be a threshold i ssue which we should
deci de before dism ssal on ripeness grounds under Heck. See Boyd
v. Biggers, 31 F.3d 279, 284 (5th Cr.1994) (Absolute immunity
i ssues nust be deci ded when di sm ssing on ripeness grounds under
Heck to protect absolutely inmmune defendant fromfuture suit on
particular facts alleged.). However, on appeal, defendants rely
sol ely on Heck and do not make an absolute inmmunity argunent.
Therefore, we do not decide this issue.



in the nature of habeas corpus clains—.e., clains which chall enge
the validity of the claimant's conviction or sentence and seek
rel ease—are sinply not cognizable under § 1983. * Id. This rule
applies equally to Bivens actions. See Dees v. Mirphy, 794 F. 2d at
1545 (citing Preiser as support for dismssal of Bivens claim
chal lenging validity of plaintiff's conviction). Resting on the
sane prem se as his damages clains, that Abella was the victim of
an unconstitutional conspiracy to falsely convict him Abella's
declaratory and injunctive relief clains challenge the validity of
his conviction. Because these clains are not cogni zable Bivens
clainms, the district court did not err in dismssing Abella's
declaratory and injunctive relief clains.
[11. STAY OR DI SM SS

As Abel | a argues, we have said that stay rather than di sm ssal

‘Sone of our cases appear to treat Preiser as a rule of
exhaustion rather than cognizability. See, e.g., R chardson v.
Fl emi ng, 651 F.2d 366, 373 (5th Cr.1981) (Follow ng Preiser, our
cases "have consistently held that any 8 1983 action which draws
into question the validity of the fact or length of confinenent
nmust be preceded by exhausting state renedies.”); but see
Ful ford v. Klein, 529 F.2d 377, 381-82 (5th Cir.1976)
(specifically reserving question of whether plaintiff would have
8 1983 cause of action after exhaustion), adhered to en banc, 550
F.2d 342 (1977). These cases inply that exhaustion is the only
barrier to a § 1983 (or Bivens ) claimwhich challenges the fact
or duration of the claimant's confinenent, and that such a claim
woul d be cogni zabl e after the claimant had exhausted habeas
remedi es. See, e.g., Richardson, 651 F.2d at 375 ("Once
Ri chardson has exhausted his state and federal habeas corpus

remedi es, he may then proceed under 8 1983...."). Heck clarifies
that Preiser is a rule of cognizability, not exhaustion. ---

US at ----, 114 S.C. at 2369 ("Preiser did not create an
exception to the "no exhaustion' rule of 8§ 1983; it nerely held

that certain clains by state prisoners are not cogni zabl e under
t hat provision, and nust be brought in habeas corpus
proceedings."). Therefore, injunctive and declaratory relief
claims which challenge the fact or duration of confinenent are
sinmply never cognizable in § 1983 or Bivens actions.



is the appropriate disposition of sone § 1983 clains. Prather, 901
F.2d at 918-19. Although the petitioner in Prat her presented
claims for both nonetary damages and for injunctive and decl aratory
relief, we suggested that stay was appropriate because of our
concern that the statute of limtations would run on Prather's
damages cl ai ns pendi ng exhaustion of Prather's state renedies. 1d.
at 918-20. This is no |longer a concern because, as Heck teaches,
such damages cl ai ns do not accrue until the plaintiff's conviction
or sentence has been invalidated; the statute of limtations wll
not run on 8§ 1983 or Bivens danmages clains while the plaintiff
exhausts state or federal remedies. Thus, Abella's argument that
the district court shoul d have stayed his damages cl ai ns to prevent
the tolling of the statute of limtations on those clains is no
| onger vi abl e under Heck.
| V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court's

order dism ssing Abella' s Bivens clains with prejudice.

AFFI RVED.,



