United States Court of Appeals,
El eventh Grcuit.
No. 94-4049.
RESTI GOUCHE, INC., a Florida corporation, Plaintiff-Appellant,
V.

TOMN OF JUPI TER, a Florida Minicipal Corporation, Defendant-
Appel | ee.

Aug. 2, 1995.

Appeal from the United States District Court for the Southern
District of Florida. (No. 91-8049-Civ), Donald L. G aham Judge.

Bef ore HATCHETT and ANDERSON, Circuit Judges, and FAY, Senior
Circuit Judge.

ANDERSQN, Circuit Judge:
| . BACKGROUND

Restigouche, Inc. ("Restigouche") owns property the parties
refer to as "Mapl ewood, " | ocated al ong I ndi antown Road in the town
of Jupiter, Florida (the "Town"). 1In 1988, the Town began a study
of land use along the Indiantowmm Road Corridor, including the
Mapl ewood property. At that time, Maplewood was zoned to permt
autonobile sales by special exception. In Novenber 1989,
Resti gouche applied to the Town for special exception in order to
build an autonobile canpus on the property. \Wile approval was
pending, the Town conpleted its study of the Indiantown Road
Corridor, and adopted a conprehensive plan for |and use along the
corridor (the "Conprehensive Pl an") and specific zoning regul ati ons
applicable to the subdistrict in which the Mpl ewood property is
| ocated (the "I QZ Regulations"”). The | QZ Regul ations prohibited
aut onobil e sales in the subdistrict. Subsequently, pursuant to the

| &Z Regul ations, the Town deni ed Restigouche's applicationto build



an aut onobi | e canpus on Mapl ewood.

Resti gouche appeal ed the denial of its application to the Town
Council. After the Town Council denied its appeal, Restigouche
sought state adm nistrative review pursuant to Fla.Stat.Ann. 8§
163.3213(7) (West 1990). This admi nistrative chall enge was al so
unsuccessful. Restigouche thenfiled suit in state court asserting
a nunber of constitutional and statutory clains. The state court
suit is currently pending. Restigouche has not, however, sought
rezoni ng, nor has Restigouche requested approval for the 27 other
uses the parties agree are permtted on Mapl ewood under the | Z
Regul ati ons.

Restigouche filed the instant action on February 8, 1991
claimng that the 1QZ Regulations, as applied to Mapl ewood, are
unconstitutional. The Town filed a notion for summary judgnment on
April 28, 1993, and the notion was fully briefed by June 14, 1993.
In the nmeantinme, the case had been assigned by consent of the
parties to a magi strate judge pursuant to 28 U . S.C. 8§ 636(c). No
heari ng was i medi ately set on the summary judgnment notion, and the
parties proceeded w th discovery. On Novenber 29, 1993, the
magi strate court tel ephonically inforned the parties that it would
hear argunent on the Town's notion for summary judgnment at the
pretrial status conference on Decenber 1. Oral argunment was heard
on the notion at the status conference on Decenber 1, and the
magi strate court entered an order granting sunmary judgnment in
favor of the Town on Decenber 15.

Inits order granting sunmary judgnent, the nmagi strate court

determ ned that Restigouche's challenge to the I QZ Regul ations



raised only two clainms: (1) that the Town's action in passing and
applying the IQZ Regulations to Mplewood is arbitrary and
capricious as applied (substantive due process); and (2) that the
Town' s acti on prohibiting aut onobil e sal es on Mapl ewood constitutes
a taking.' The court found Restigouche's taking claim premature,
and granted summary judgnent on Restigouche's substantive due
process claimas a matter of |aw

In this appeal, Restigouche asserts that its just conpensation

taking claimis ripe. The Town, on the other hand, asserts that

There are potentially four types of constitutional
chal l enges to a zoning decision: (1) just conpensation taking,
(2) due process taking, (3) substantive due process (also
referred to as arbitrary and caprici ous due process), and (4)
equal protection. Eide v. Sarasota County, 908 F.2d 716, 720
(12th G r.1990), cert. denied, 498 U S. 1120, 111 S.Ct. 1073, 112
L. Ed. 2d 1179 (1991). In addition, a substantive due process
chal l enge may be either "facial" or "as applied.” 1d. at 722.
The magi strate court found that Restigouche had abandoned any
equal protection, due process taking, or facial substantive due
process clainms. Restigouche does not dispute this finding.
Thus, all that remains are just conpensation takings and as
appl i ed substantive due process cl ains.

Addi tionally, Restigouche raises clains it categorizes
as "fails to substantially advance" taking and "justice and
fairness" taking. W do not recognize these as distinct,

vi abl e federal constitutional clainms in the zoni ng context.

Finally, Restigouche argues that its "vested rights"
clains are federal clains in and of thenselves. Wether
Resti gouche has any "vested rights,"” i.e. protected property
interests, is relevant to the determ nati on of whether
Resti gouche has stated a federal constitutional claim See,
e.g., Marine One, Inc. v. Manatee County, 877 F.2d 892 (1l1lth
Cir.1989) (rescission of building permt not a taking or
vi ol ative of substantive due process because plaintiff had
no vested property interest in possession of building
permt). However, proof of sone vested right by itself does
not state a federal claimindependent of the constitutional
clainms already rai sed and addressed in this opinion.

Al t hough sone of Restigouche's "vested rights” clainms may be
pendent state law clains, their dism ssal by the court bel ow
was well within its discretion.



bot h substantive due process and taking clains should have been
di sm ssed as prenature. Restigouche further argues that the
district court granted sunmary judgnment w thout first giving
Resti gouche the 10-day notice required under Fed.R Cv.P. 56(c).
Finally, Restigouche asserts the district court erred as a matter
of law in granting judgnent to the Town because genui ne issues of
material fact existed wth respect to its substantive due process
claim W affirm
I'1. RIPENESS

Whet her Restigouche's clains are ripe is a jurisdictiona
i ssue, which we review de novo. Reahard v. Lee County, 30 F.3d
1412, 1414 (11th Cr.1994), cert. denied, --- U S ----, 115 S O
1693, 131 L. Ed.2d 557 (1995). The purpose of the ripeness doctrine
is "to prevent the courts, through avoidance of premature
adj udi cati on, from ent angl i ng t hensel ves in abstract
di sagreenents.” Abbott Laboratories v. Gardner, 387 U.S. 136, 149,
87 S.Ct. 1507, 1515, 18 L.Ed.2d 681 (1967). Therefore, assum ng
that there is sufficient injury to neet Article Ill"'s requirenent
of a case or controversy, the ripeness inquiry focuses on whether
the claim is sufficiently mature, and the issues sufficiently
defined and concrete, to permt effective decisionmaking by the
court. Johnson v. Sikes, 730 F.2d 644, 648 (11th G r.1984).

Because substantive due process and taking challenges to the
zoni ng process scrutinize that process in slightly different ways,
substantive due process and taking clains mature at different
points in the process. Eide v. Sarasota County, 908 F.2d 716, 720-
26 (11th G r.1990), cert. denied, 498 U. S. 1120, 111 S.C. 1073,



112 L.Ed.2d 1179 (1991). An as applied substantive due process
chal l enge focuses on whether the actual decision to apply the
zoning to the property was "arbitrary and capricious.” Thus, such
a claimpresents a sufficiently concrete question for revi ew when
the zoning decision has been finally nmade and applied to the
property. ld. at 724-26. It is wundisputed that the 1QZ
Regul ati ons have been finally nmade, and that the Town denied
Restigouche's application to zone Mapl ewood for autonobile sales
pursuant to those regulations. Ther ef or e, Resti gouche's
substantive due process claimis ripe. 1d. at 725 n. 16.

However, a just conpensation taking claimmmatures later in
the zoning process. One focus of such a taking challenge is
whet her a zoning regul ati on has "gone too far," i.e., has deprived
the owner of all uses that would enable him to derive economc
benefit from the property. Id. at 720-21. Thus, Restigouche's
just conpensation taking claim is not ripe before the "local
authority has determned the nature and extent of the devel opnment
that will be permtted.” 1d. at 720. Unlike in the substantive
due process context, this requires nore than a final decision to
apply the zoning regulation to the property. Such a taking claim
is not ripe until the property owner has also sought rezoning
and/ or variances sufficient to determ ne the extent of economi cally
beneficial use which remains under the zoning regine. | d.
Resti gouche has not sought rezoning, nor applied for one of the 27
remai ni ng uses permtted on the property under the 1 OZ Regul ati ons.
Theref ore we cannot yet determ ne whether the | OZ Regul ati ons have

"gone too far" wth respect to Restigouche's property, and



Resti gouche's taking claimis premature.?

Because Restigouche's just conpensation taking claimis not
ripe, the court below properly dismssed it. Because the arbitrary
and capricious due process claimis ripe, we turn now to discuss
it. However, we nmust first address Restigouche's argunent that the
court below violated the 10-day notice requirenment of Federal Rule
of Givil Procedure 56(c).?

[11. 10- DAY NOTI CE REQUI REMENT

Under Federal Rule of G vil Procedure 56(c), the non-noving
party nmust be given 10-day advance notice that a sunmary judgnent
notion will be taken under advisement. MIlburn v. United States,
734 F.2d 762, 765 (1984). After giving the parties only 2 days
notice, the magistrate court entertained argunent on the Town's
nmotion for sunmmary judgnent at the Decenber 1, 1993, pretria
status conference. On Decenber 2, Restigouche filed a notion to

suppl enent the summary judgnent record. On Decenber 15, the

°To make out a just conpensation taking claim a plaintiff
nmust al so show "that there is no provision to award hi m j ust
conpensation.” Eide 908 F.2d at 720. Thus, a just conpensation
taking claimis not ripe until, in addition to seeking rezoning
or variance, the property owner has al so exhausted avail abl e
state conpensation renedies. 1d. at 720-21. Because Restigouche
has not nmade use of the Florida renedi es avail able for receiving
j ust conpensation, see Barima Inv. Co., Inc. v. United States,
771 F. Supp. 1187, 1189 (S.D.Fla.1991) (recognizing that inverse
condemation action available in Florida state courts), aff'd,
959 F.2d 972 (11th G r.1992), Restigouche's just conpensation
taking claimis also premature on this alternate ground.

®Rest i gouche does not argue that violation of Rule 56(c)
affects our ripeness inquiry; 1i.e., Restigouche does not assert
it has been prevented from presenting evidence relevant to the
ri peness analysis. W do not find additional evidence relevant
to the ripeness question in the record and proffered suppl enental
mat eri al s, nor does Restigouche assert that additional evidence
rel evant to ripeness exists.



magi strate court denied Restigouche's notion to supplenent the
record and granted summary judgnent favor of the Town. Restigouche
argues that this sequence of events violated the 10-day notice
rul e.

Even if notice was insufficient under Rule 56(c), * we find
this error harm ess. Donaldson v. Cark, 819 F.2d 1551, 1555 n. 3
(11th G r.1987) (en banc) (violation of 10-day notice rul e harnl ess
error inlimted circunstances). The purpose of the 10-day notice
rule is to give the non-noving party notice and a 10-day w ndow of
opportunity to marshal its resources and present any additiona
mat eri al s and argunents in opposition to the notion. 1d. at 1555.
We are convinced that we have before us, on de novo review of the
summary judgnent notion, all of the facts and argunents that
Resti gouche woul d have or coul d have present ed had Resti gouche been
given the required notice. The magistrate court denied
Resti gouche's Decenber 2, notion to suppl enent because Resti gouche

failed to identify the specific portions of the supplenental

‘W& expressly do not decide whether the nagistrate court
viol ated the 10-day notice rule. Although the court heard oral
argunent on the sunmary judgnment notion only 2 days after giving
notice, the summary judgnment order was rendered nore than 10 days
after the parties were telephonically inforned that the notion
woul d be taken under advisenent, and also nore than 10 days after
the parties were heard in chanbers at the pretrial status
conference. 1In the interim Restigouche could have taken
advant age of Rules 56(e) and 56(f) to supplenent the record, see
Fed. R G v.Pro. 56(e) ("The court may permt affidavits to be
suppl enent ed or opposed by depositions, answers to
interrogatories, or further affidavits.") and 56(f) (party may
petition the court for additional tinme to permt further evidence
to be obtained), and in fact did make a notion to suppl enent.
Thus, Restigouche arguably had notice and at | east 10 days to
present additional materials as required by the 10-day notice
rule. However, we need not decide whether the requirenents of
Rul e 56(c) were satisfied because we hold that any all eged
violation under the facts of this case is harm ess error.



material s which would create material issues of fact.® Moreover,
our independent review of the proffered supplenental materials
di scl oses no genui ne i ssues which would prevent summary judgnent.
Finally, Restigouche has now had anpl e opportunity to marshal facts
and argunents, and does not assert on appeal that there exists
additional evidence, beyond the record and the proffered
suppl emental material, which would create material issues of fact.
Because Restigouche has not been deprived of the opportunity to
present facts or argunents which would have precluded summary
judgment in this case, any violation of the 10-day notice rule is
harm ess. See Denis v. Liberty Mut. Ins. Co., 791 F.2d 846, 850
(11th Gr.1986) (If the parties nmade all the arguments and
submtted all docunents that they would have presented had they
received proper notice, failure to give required notice is not
reversible error).
| V. SUBSTANTI VE DUE PROCESS

We reviewthe magi strate court's grant of summary judgnent de
novo. Vernon v. Resolution Trust Corp., 907 F.2d 1101, 1104 (1l1th
Cr.1990). Summary judgnment is appropriate if the evidence shows
"that there is no genuine issue as to any material fact and that

the noving party is entitled to judgnent as a matter of |law"

®The mmgi strate court did not err in denying this notion to
suppl ement. The onus was on Restigouche to point to the specific
portions of the proffered material which created a material issue
of fact. See Fed.R Civ.P. 56(e) ("[Aln adverse party may not
rest upon ... nere allegations or denials ..., but ... nust set
forth specific facts showing that there is a genuine issue for
trial."). We do not require trial courts to search the record
and construct every argunent that could have been made based upon
the proffered materials. Resolution Trust Corp. v. Dunmar Corp.
43 F.3d 587, 599 (11th GCir.1995).



Fed. R Cv.P. 56(c). However, "[t]he nere existence of a factua
di spute will not defeat summary judgnent."” Haves v. City of Mam,
52 F.3d 918, 921 (11th Cr.1995). To preclude sunmary judgnent,
such factual dispute nust be both relevant and genuine, i.e.,
material to an issue affecting the outconme of the case and
supported by evidence sufficient for a reasonable jury to return a
verdict in favor of the non-noving party. 1d.

Subst anti ve due process chal |l enges to zoning regul ations are
anal yzed under the rational basis standard. Geenbriar, Ltd. v.
Cty of Alabaster, 881 F.2d 1570, 1577 (11th Cr.1989). Under this
standard, a zoning decision will be upheld if it has a "rationa
relationship with a legitimate general welfare concern.”™ Corn v.
Cty of Lauderdale Lakes, 997 F.2d 1369, 1388 (11th Cir.1993),
cert. denied, --- U S ----, 114 S.C. 1400, 128 L.Ed.2d 73 (1994).
Qur recent Haves v. City of Mam decision sets out a two-step
procedure determ ning whether a zoning decision survives such
rational basis scrutiny. 52 F.3d at 921-24.° "The first step in
det erm ni ng whet her | egi sl ati on survives rational -basis scrutinyis
identifying a legitimate government purpose—a goal-—-which the
enacting governnent body could have been pursuing.” Id. at 921

(emphasis in original). The Town asserts that the Conprehensive

®Haves invol ves an equal protection challenge to a zoning
ordi nance. However, the rational basis inquiry is the sane for
equal protection and substantive due process challenges to
zoning. Gant v. Sem nole County, Fla., 817 F.2d 731, 735 (11th
Cir.1987) (analyzing plaintiff's equal protection and due process
chal | enges to zoni ng ordi nance under sane rational basis
standard); see also In re Wod, 866 F.2d 1367, 1371 (11lth
Cir.1989) (The standard for evaluating substantive due process
chal l enges to social and econom c |egislation, the "rational
basis test,"” "is virtually identical to the "rationa
rel ati onship' test for evaluating equal protection clains.").



Plan and 1OZ Regul ations reflect its concern with preserving and
establishing an aesthetically-pleasing corridor along Indiantown

Road, and its goal of creating an identifiable, traditional

downt own. It is well settled that the maintenance of community
aesthetics is a legitimte governnment purpose. Id. at 922-23
(Prevention of "visual intrusions" <created by houseboats a
| egitimate governnental goal); see also Corn, 997 F.2d at 1387

("[T]he Supreme Court and this court have repeatedly held

noi se, traffic, ~congestion, safety, aesthetics, valuation of
adjoining land, and effect on city services ... are rational and
perm ssi bl e bases for |land use restrictions.").

"The second step of rational-basis scrutiny asks whether a
rational basis exists for the enacting governnment body to believe
that the | egislation would further the hypothesi zed purpose. "The
proper inquiry is concerned with the existence of a conceivably
rati onal basis, not whether that basis was actually considered by
the legislative body." " Id. at 922 (quoting Panama City Medi cal
D agnostic, Ltd. v. WIIians, 13 F.3d 1541, 1547 (11th GCr.)
(emphasis in original), cert. denied, --- US ----, 115 S.C. 93,
130 L.Ed.2d 44 (1994)). To further the goal of creating a
traditional main street, the Town sought to encourage retail uses
al ong I ndiantown Road which would serve the everyday needs of
near by resi dents, pronote pedestrian traffic, and have a character
consi stent with the nei ghboring residential devel opnents. The Town
coul d have reasonably believed that the purchase of an autonobile
is not an everyday need, that the typically large lot of an

aut onobi | e deal ership m ght break up the pedestrian flow between



retail establishments, and that such deal ershi ps m ght disrupt the
pl anned residential character of the street wth bright lights, red
flags and flashy signage. Thus, we readily conclude that the
prohi bition of car deal erships could rationally further the Town's
legitimate aesthetic purposes and its goal of creating a
tradi ti onal downt own.

As long is there is "plausible, arguable legitimte purpose”
for the application of the IQZ regulations to Mapl ewood, summary
j udgment i s appropriate unl ess Restigouche can denonstrate that the
Town could not possibly have relied on that purpose. Haves, 52
F.3d at 923. Al t hough Restigouche points to several factual
di sputes, none of these disputes are material to this issue.
Restigouche's argunent, in essence, is that the evidence creates
factual disputes over: (1) whether the Town's aesthetic goals can
be achi eved wi thout banning car sales on the Mpl ewood property;
and (2) whether the | OZ Regul ati ons permt other uses that are just
as aesthetically displeasing, and inconsistent with the other
stated purposes of the Conprehensive Plan, as car deal erships.’
However, that there are other, even nore effective, ways to further
the Town's legitimte purpose does not create a material issue as
to whether the chosen nethod, prohibition of car sales in the

| ndi antown Road Corridor, furthers that purpose. Thus, the

'Resti gouche also inplies that the facts underlying its
pendent state | aw estoppel claimare so egregious as to rise to
the level of a constitutional claim W concl ude that
Restigouche's proffered evidence falls far short. For exanple,
al t hough we have assuned arguendo sone sort of vested right,
Resti gouche concedes that the zoning regulations at the tinme of
Restigouche's application required a special exception for
Resti gouche's intended use.



magi strate judge did not err in granting summary judgenent in favor
of the Town.
V. CONCLUSI ON
For the foregoing reasons, we affirmthe magistrate court's
grant of summary judgnent in favor of the Town and against
Rest i gouche.

AFFI RVED.



