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BIRCH, GCircuit Judge:

This diversity nedical mal practice i nsurance case has spanned
twel ve years and i nvol ved the participation of twenty-seven judges.
It is now before us for the second tine. The issues presented on
appeal are: (1) whether a Chapter 7 bankruptcy trustee can assert
a bad faith claimagainst an insurer when the underlying cause of
action accrued after the naned insured was discharged in
bankruptcy; (2) if such a claimis found to be cogni zable, what is
t he neasure of recovery; and (3) whether the bankruptcy trustee is
entitled to prejudgnment interest. The district court ruled that

the trustee can assert such a claim the nmeasure of recovery is the

"Honorable WlliamC OKelley, US. District Judge for the
Northern District of Georgia, sitting by designation.



anount of the judgnment in excess of policy limts, and the trustee
is not entitled to prejudgnent interest. W AFFIRM in part,
REVERSE i n part, and REMAND for further proceedi ngs consistent with
t hi s opinion.
| . BACKGROUND

The general factual background for this case is described in
detail in Canp v. St. Paul Fire and Marine Ins. Co., 958 F.2d 340,
344 (11th Gr.1992) (Canmp | ). We therefore summarize briefly the
facts and rulings pertinent to the issues before us. Defendant,
St. Paul Fire and Marine |nsurance Conpany ("St. Paul"), is the
insurer of Dr. Fariss Kinbell, a neurosurgeon who becane bankrupt
in 1986. Two years prior to the filing of Kinbell's bankruptcy
petition, St. Paul assunmed Kinbell's defense in a nedical
mal practice suit filed by Anna Rue Canmp ("Canmp”) in Florida state
court. Canmp offered to settle the nedical malpractice suit for
policy limts, $250,000, on several occasions both before and after
Kinbell's petition was filed. St. Paul rejected these offers and
the case proceeded to trial after the bankruptcy court lifted the
automatic stay nmandated by 11 U S.C. 8§ 362. The jury returned a
verdict of nore than three mllion dollars against Kinbell. The
bankruptcy court ordered that the excess judgnment obtai ned by Canp
be classified as a general, non-priority, unsecured clai magai nst
Ki nbel | ' s bankruptcy estate but specified that the judgnent could
not be enforced against Kinbell personally.

Canmp and Ki nbel | ' s bankruptcy trustee, John E. Venn ("Venn" or
"trustee"), next comrenced a bad faith action against St. Paul in

Florida state court. St. Paul renoved the case to the United



States District Court for the Northern District of Florida. On
cross-notions for summary judgnent, the district court dismssed
the case and held that St. Paul could not be liable for bad faith
refusal to settle because its insured—Kinbell —-was bankrupt and
could not be held personally liable for the excess judgnent. On
appeal, we certified the follow ng question to the Florida Suprene
Court:
Whet her, as a matter of |law, a named insured' s bankruptcy and
di scharge from liability prior to exposure to an excess
judgnment, such that the nanmed insured was never personally
liable for any anobunt of the judgnent, precludes an injured
party's or bankruptcy trustee's subsequent bad faith cause of
action against an insurance conpany.
Canp |, 958 F.2d at 344.' In response, the Florida Supreme Court
hel d that "an action for bad faith may be clainmed by the trustee of
Ki nbel | ' s bankruptcy estate against St. Paul." Canp v. St. Pau
Fire and Marine Ins. Co., 616 So.2d 12, 15 (Fla.1993) (Canp Il ).
The court reasoned that the bankruptcy estate held Kinbell's
i nsurance policy as an asset at the time he filed for bankruptcy.
Therefore, St. Paul's duty of good faith extended to the estate
whi ch "stood in the shoes of the debtor and, in effect, ... becane
the insured.™ Id. The court explained further that the excess
judgnment against the bankrupt insured harnmed the estate by
increasing its debt to the detrinment of its creditors and concl uded
that "M. Venn acted properly in filing a bad faith action to

recoup the excess judgnment for which the estate remains liable.”

| d.

'A second question certified to the Florida Supreme Court
i nvol ved the construction of particular policy |anguage and is
not repeated here. See Canp |, 958 F.2d at 344.



Accordingly, we reversed the district court's dismssal of
Venn's bad faith action and affirnmed the dismssal of Canp's
action. Canp v. St. Paul Fire and Marine Ins. Co., 989 F.2d 428
(11th Gr.) (Canmp Il ), cert. denied, 510 U. S. 964, 114 S.Ct. 441,
126 L.Ed.2d 375 (1993). On remand, the case was set for trial
Before trial, the district court heard argunents on the neasure of
conpensatory damages. It ruled that the Florida Suprene Court had
answered this question by inplication in its opinion and fixed the
anount of excess judgnent as the neasure of conpensatory damages.
Venn v. St. Paul Fire and Marine Ins. Co., 169 B.R 735, 737
(N.D.Fla.1994) ("Venn | "). The court held, however, that Venn
woul d not be entitled to prejudgnment interest®? on these damages
because the estate did not suffer any "out-of-pocket"” expenses.
ld. at 742. Trial commenced on July 18, 1994. The jury returned
a verdict finding St. Paul acted in bad faith and, as instructed,
awar ded as conpensatory damages the anmount of the excess judgnment
(%2, 784, 942. 66) . The court, however, granted from the bench
judgnment as a matter of law in favor of St. Paul on the issue of
punitive damages.® St. Paul also tinely filed notions for judgnent
as matter of law or, in the alternative, for a new trial or to
alter or anend the judgnent on the issue of liability. The court

deni ed these notions and entered judgnent in favor of Venn. Venn

’As of June 1994, the prejudgnent interest on the excess
judgrment amounted to $2.4 nmillion (sinple interest) or to nore
than $3.3 million if conmpounded annually. Venn |, 169 B.R at
737.

*The parties had agreed in the pretrial conference to
bi furcate the trial and that the issue of punitive danmages woul d
not be submitted to the jury until after it returned a verdict on
liability. R-6-217-2.



v. St. Paul Fire and WMarine Ins. Co., 173 B.R 759, 769
(N.D. Fla.1994) ("Venn |1 ").

St. Paul appeals the denial of its post-trial notions. Venn
cross-appeals on the grounds that the court erred in concluding
that Venn is not entitled to prejudgnment interest and in granting
St. Paul judgnent as a matter of law on the issue of punitive
damages. Based on our independent review of the record, we
conclude that Venn's challenge to the court's ruling with respect
to punitive damages is neritless. Accordingly, we affirm the
judgment of the district court as to that issue. The remaining
i ssues raised in these consolidated appeals are di scussed bel ow.

1. DI SCUSSI ON
A. St. Paul's Post-trial Mtions

St. Paul raises nunmerous contentions on appeal. Two of these
contentions warrant some discussion.* First, St. Paul asserts that
the district court should not have applied the Canp Il decision of
the Florida Suprene Court to this case because it is based on an
erroneous interpretation of federal bankruptcy law. Second, St
Paul submts that the district court erred further by
m sinterpreting the Florida Suprene Court's holding in Canp I1I.
St. Paul's contentions raise questions of both federal and state
law. "The district court's conclusion[s] of [federal] |aw [are]

subject to conplete and i ndependent review by this court.” Inre

*St. Paul argues that there was insufficient evidence
introduced at trial to prove that it acted in bad faith and that
a new trial should have been granted because the district court
made several erroneous evidentiary rulings and refused to give
five jury instructions requested by St. Paul. W reject these
contentions for the reasons set forth in the district court's
opinion. See Venn II, 173 B.R at 767-70.



Sure-Snap Corp., 983 F.2d 1015, 1017 (11th G r.1993). We al so
review the district court's determnations of state |aw de novo.
Sal ve Regina Coll ege v. Russell, 499 U S. 225, 231, 111 S.C. 1217,
1221, 113 L.Ed.2d 190 (1991); Insurance Co. of N. Am v. Lexow,
937 F.2d 569, 571 (11lth Cir.1991).
1. The Canp Il Decision

The district court correctly rejected St. Paul's invitation
not to follow the Florida Suprenme Court's Canp Il decision. The
district court was required to do so for two reasons. First, the
court was acting under our mandate to conduct "further proceedi ngs
consistent wth this opinion and that of the Florida Suprene
Court.” Canmp |11, 989 F.2d at 429 (enphasis added).

A district court when acting under an appellate court's
mandat e, "cannot vary it, or examne it for any other purpose

t han executi on; or give any other or further relief; or
reviewit, even for apparent error, upon a nmatter decided on
appeal; or interneddle ... further than to settle so nuch as

has been renmanded. "
Litman v. Massachusetts Mut. Life Ins. Co., 825 F.2d 1506, 1510-11
(11th G r.1987) (en banc) (quoting In re Sanford Fork & Tool Co.
160 U.S. 247, 255, 16 S.Ct. 291, 293, 40 L.Ed. 414 (1895)), cert.
deni ed, 484 U.S. 1006, 108 S.Ct. 700, 98 L.Ed.2d 652 (1988). °
Second, as discussed below, the district court is required to

followthe Florida Suprenme Court's decision on an i ssue of Florida

®The district court recognized its duty to follow our
mandate, but it sharply criticized the Florida Suprene Court's
Camp Il decision. Canp Il was decided pursuant to a
certification fromthis court asking the Suprene Court of Florida
to advise this court on an unsettled question of state law. \Wen
a state court responds to a request for a determ nation of an
unsettl ed question of state law, and the federal court receives
an answer, it is hardly appropriate for a federal court to
guestion the correctness of the answer.



| aw under the principles of Erie R Co. v. Tompkins, 304 U S. 64,
58 S.Ct. 817, 82 L.Ed. 1188 (1938).

St. Paul argues, however, that we should revisit the Canp
deci si ons because the Florida Suprenme Court m sinterpreted federal
bankruptcy law by reasoning that Kinbell's potential bad faith
claim becane a part of his estate by operation of 11 U S. C. 8
541(a)(1).° See Canp Il, 616 So0.2d at 15 (citing Palner v.
Travelers Ins. Co., 319 F.2d 296, 299-300 (5th Cr.1963)). Under
the law of the case doctrine, both the district court and the
appel l ate court are generally bound by a prior appellate decision
of the sanme case. Wheeler v. City of Pleasant Gove, 746 F.2d
1437, 1440 (11th Cir.1984). The doctrine pronotes finality,
assures the obedi ence of the district court to appel |l ate deci si ons,
and avoids waste of judicial resources. See id. at 1440. Law of
the case, however, is not a limtation on the court's power, "but
rather is an expression of good sense and wi se judicial practice.”
DeLong Equi p. v. Washington MIIs Electro Mnerals Corp., 990 F. 2d
1186, 1196-97 (11th Cr.) (internal quotations omtted), nodified
on ot her grounds, 997 F.2d 1340 (11th Gr.), cert. denied, 510 U S
1012, 114 S.Ct. 604, 126 L.Ed.2d 569 (1993); see also Arizona v.
California, 460 U.S. 605, 618, 103 S.Ct. 1382, 1391, 75 L. Ed.2d 318
(1983). The doctrine, thus, is subject to exceptions and "does not
apply to bar reconsideration of an issue when (1) a subsequent
trial produces substantially different evidence, (2) controlling

authority has since nmade a contrary decision of |aw applicable to

®11 U.S.C. § 541(a)(1) provides that a bankruptcy estate
includes "all legal or equitable interests of the debtor in
property as of the comencenent of the case.™



that issue, or (3) the prior decision was clearly erroneous and
woul d work mani fest injustice.” Wheeler, 746 F.2d at 1440 (quoting
United States v. Robinson, 690 F.2d 869, 872 (11th G r.1982)).

The first two exceptions are not applicable here. St. Paul
contends, however, that our decision in Canp IIl mandating
adherence to the Florida Suprenme Court's decision in Canp Il was
clearly erroneous. Giting Sun Insurance Ofice, Ltd. v. Cay, 319
F.2d 505 (5th Cir.1963),  rev'd on other grounds, 377 U.S. 179, 84
S.C. 1197, 12 L.Ed.2d 229 (1964), St. Paul argues that a federal
appellate court is required to "ignore the holding of the state
court if the decision was based upon ... erroneous determ nations
of federal law " Appellant-St. Paul Brief at 12 n. 8 (No. 95-
2000). Thus, St. Paul suggests, Canp Ill was incorrectly decided
because Canmp || was based on an erroneous interpretation of federal
I aw.

St. Paul ' s readi ng of C ay, however , evi nces a
m sunder st andi ng of our holding in that case. The issue in Cay
was whether a Florida statute that invalidates an insurance suit
cl ause® applies to a policy issued in Illinois. The policy holder
had noved to Florida after the policy was issued and | ater brought

a diversity action on a property loss that occurred in Florida.

‘W& have adopted the decisions of the United States Court of
Appeals for the Fifth Crcuit decided prior to Septenber 30,
1981, as binding precedent of the Eleventh Crcuit. Bonner v.
Prichard, 661 F.2d 1206, 1207 (11th G r.1981) (en banc).

8 The insurance suit clause at issue in Clay provided that
any action against the insurer under the policy nust be comnmenced
within six nonths after the discovery of a loss. Such clause,

t he purpose of which is effectively to shorten the statute of
[imtations, was valid in Illinois, but not valid in Florida.
319 F.2d at 507.



The insurer sought to have the claimdisnm ssed on the basis of the
policy suit clause. The resolution of the case depended on the
court's answer to three questions: Wether, as a matter ofFlorida
law, (1) the Florida statute is intended to apply to a policy
i ssued outside Florida and (2) the particular |osses at issue are
covered by the policy; and whether, as a matter of federal |aw,

(3) the Florida statute could be applied to the policy consistent
wi th the Due Process Cl ause of the United States Constitution. See
id. at 507. After determining that the federal constitutiona

i ssue coul d be avoided if either state | aw questi on was answered i n
the negative, we certified the two state law questions to the
Florida Supreme Court.® The Florida Supreme Court answered both
questions in the affirmative, thus necessitating our consideration
of the federal constitutional question. However, in the course of
passing on the state | aw questions, the Florida Suprene Court al so
pur ported to answer t he f eder al guesti on. In our
post-certification review of the remaining federal question, we
hel d that the Florida Suprene Court's interpretation of federal |aw
does not bind us. 1d. at 5009.

This case is fundanmentally different fromday. Al though we
have said that "[t]his diversity case involves the intersection of
i nsurance bad faith |law and bankruptcy law," Canp I, 958 F.2d at
340, its resolution turns solely on a question of state |aw. Does
t he bankruptcy trustee have a bad faith cause of action agai nst St.

Paul ? See id. at 344 (collecting cases fromvarious jurisdictions

¢ did so under mandate of the United States Suprenme Court.
See Clay, 319 F.2d at 508.



whi ch have answered thi s question under applicable state law). The
Fl ori da Suprenme Court answered this question in the affirmative.
In a diversity case, we are, "in effect, only another court of the
State.” @uaranty Trust Co. v. York, 326 U.S. 99, 108, 65 S. C
1464, 1469, 89 L.Ed. 2079 (1945); see Erie R Co. v. Tonpkins, 304
US 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938). W do not sit as a
review ng court over the state suprene court. Thus, we nust give
effect to the Florida Supreme Court's holding—+ts answer to a
question of state |aw+regardless of the reasoning used by that
court to reach it. See Silverstein v. GMnnett Hosp. Auth., 861
F.2d 1560, 1569 (11th Cir.1988) ("It is well-settled that federal
courts are bound by the interpretation of a state [law] by state
courts."). That the court's reasoning mght have included an
"erroneous interpretation" of federal bankruptcy law is not
relevant to our role of enforcing state law in this diversity
action, provided the court's holding is not inconsistent wth
federal |aw ™

We concl ude that our decision in Canp Ill is the law of this

case, which binds us and the district court. More inportantly, we

Al t hough we need not evaluate in detail the Florida
Suprenme Court's interpretation of federal bankruptcy |aw, we note
that it is not necessarily inconsistent with our circuit
precedent. Section 541(a)(1l) provides that interest in property
hel d by a debtor at the time of bankruptcy becones part of the
estate. 11 U S.C. 8§ 541(a)(1l). W consider causes of action
whi ch have al ready accrued prior to bankruptcy as such property.
See Jones v. Harrell, 858 F.2d 667, 669 (11th C r.1988).

However, we al so recognize that interests in property are
creatures of state law. See Barnhill v. Johnson, 503 U S. 393,
398, 112 S. Ct. 1386, 1389, 118 L.Ed.2d 39 (1992) (interpreting
the term"interest of the debtor in property” in 11 U S. C. 8§
547(b)). Thus, if the Florida Suprene Court chooses to recognize
a potential bad faith claimas "property,” it passes to the
estate by operation of 8 541(a)(1).



al so conclude that the Florida Suprenme Court's Canp Il decision is
an expression of state law and it, therefore, nust be followed by
us as well as future federal courts sitting in diversity cases,
unl ess either the Florida Suprenme Court or |egislature changes the
I aw.
2. Interpretation of Canp Il

St. Paul's second contention is that the district court
msinterpreted the Canp Il decision. St. Paul argues that the
Florida Supreme Court in Canp Il changed the identity of the
insured by holding that the bankruptcy estate becane the insured
under the policy and, thus, St. Paul owed a duty of good faith only
to the estate, not to Kinbell. Under this interpretation of Canp
1, St. Paul's pre-bankruptcy conduct in handling Ki nbell's defense
is not relevant to Venn's bad faith action and the introduction of
evi dence as to such conduct at trial would have been erroneous.

The Florida Supreme Court described an insured s action

against its insurer for failure to settle a third party's claimin
good faith as foll ows:

An insurer who assunes the defense of the insured al so
assunes a duty to act in good faith and with due regard to the
interests of the insured. Boston A d Colony Ins. Co. .
GQutierrez, 386 So.2d 783 (Fla.1980). More specifically, in
actions by third parties agai nst the i nsured, the insurer nust
act in good faith and be diligent in its effort to negotiate
a settlenment. Auto Mutual Indemity Co. v. Shaw, 134 Fl a.
815, 184 So. 852 (1938). The insurer breaches its duty if it
fails to act in good faith and the third party obtains a
j udgnment against the insured for an anobunt in excess of the
policy coverage. |Id.

Camp 11, 616 So.2d at 14. The duty of good faith described by the
court is a contractual duty and its breach gives rise to an action

"ex contractu rather than in tort." Government Enpl oyees Ins. Co.



v. Gounds, 332 So.2d 13, 14 (Fla.1976) (per curian; Swany V.
Caduceus Sel f I ns. Fund, I nc., 648  So. 2d 758, 760
(Fla.Di st.Ct. App. 1994) (noting that "Florida is inthe mnority in
this respect, as nost states treat this as a tort claimor as a
conbination of tort and contract"). Therefore, before Kinbell
filed for bankruptcy, St. Paul had a contractual duty towards
Kinbel |l to negotiate and settle the Canp action in good faith, and
its conduct in negotiating and refusing to settle with Canp gave
rise to a potential claim contingent on Canp obtaining an excess
j udgnent . The Florida Supreme Court held that this contingent
cl ai m becane the property of the bankruptcy estate. Canp Il, 616
So.2d at 15. St. Paul's pre-bankruptcy conduct, therefore, is not
only relevant to Venn's bad faith action; it is at the heart of
such action.

Moreover, the Florida Supreme Court stated in Canp Il that
"[t] he bankruptcy estate stood in the shoes of the debtor and, in
effect, the estate becane the insured.” 1d. (enphasis added). W
do not read this to signify that Kinbell was no |onger the
"insured" and that St. Paul's pre-bankruptcy conduct becane wholly
irrelevant to Venn's action. Rather, this |anguage |eads to the
conclusion that, when Kinbell filed for bankruptcy, the estate not
only took title to his contingent claimbut also succeeded to his
contract rights under the i nsurance policy. Indeed, the court said
as much when it stated: "[I]n the instant case, the bankruptcy
estate holds Dr. Kinbell's insurance policy as an asset." | d.
Thus, St. Paul also owed a duty of good faith towards the

bankruptcy estate (after it cane into existence) and its



post - bankr upt cy conduct with respect to the Canp claimis rel evant.

In short, an insurer owes under Florida |lawa continuous duty
to negotiate and settle in good faith a third party clai magai nst
its insured. This duty arises fromthe noment the insurer assunes
the insured' s defense and matures into a cause of action when the
third party obtains a final judgnment in excess of policy limts.
See Romano v. Anerican Casualty Co., 834 F.2d 968 (11th Cr. 1987)
(dismssing a bad faith action filed by an insured before the
excess judgnent was affirmed on appeal as it was not yet fina
under state |aw). During that period, the duty is owed to the
"insured"—+n this case, Kinbell before bankruptcy, and Kinbell's
estate after bankruptcy—and the insurer's conduct throughout this
period is rel evant.

St. Paul contends further that the district court erred in
fixing the amount of damages to be the entire excess judgnment
obtai ned by Canp. St. Paul argues that the danages recoverabl e by
Venn should be limted to the "harnf caused by the excess judgnent.
The Florida Suprenme Court reasoned in Canp Il that "[t]he excess
judgnment against Dr. Kinbell harned his bankruptcy estate by
increasing the debt of the estate to the detrinent of its
creditors." 616 So.2d at 15. St. Paul submits that there was no
harmto the creditors due to the addition of the excess judgnent to
the estate's liabilities because Kinbell's estate was essentially
a "no-asset" estate, containing no funds that coul d be disbursed to
the creditors in the first place.

St. Paul's argunent overl ooks the unanbi guous | anguage of the

Fl orida Supreme Court's decision in this case:



The estate was danaged by the addition of Ms. Canp as an

addi tional unsecured creditor, a result that could have been

avoided if St. Paul had settled her claim As the trustee of

t he bankruptcy estate, M. Venn acted properly in filing a bad

faith action to recoup the excess judgnent for which the

estate remains |iable.
Camp Il, 616 So.2d at 15 (enphasis added). Thus, the Florida
Suprene Court defined the harm under state |aw, to be the addition
of an unsecured creditor and fixed the anmount of damages to be the
excess judgnment. Under Erie, both the district court and this
court must follow the state suprene court's explication of state
law. We therefore affirmthe district court's application of Canp
Il at trial.
B. Prejudgnent |nterest

Whet her a successful claimant is entitled to prejudgnent

interest is a question of state law. Royster Co. v. Union Carbide
Corp., 737 F.2d 941, 948 (11th Cr.1984). W review the district
court's determ nations of state | aw de novo. Russell, 499 U S. at
231, 111 S. . at 1221; Lexow, 937 F.2d at 571. The district
court held that, under Florida law, the estate is not entitled to
prej udgnent interest because, although it incurred a claim for
Canp' s excess judgnent, it paid nothing on that claim Qur review
of Florida |law convinces us that the district court erred in
appl ying the "out-of-pocket” rule to Venn's claimand we therefore
reverse

Venn contends that there is clear Florida precedent mandati ng
the award of prejudgnent interest to the claimant in an action for
insurer failure to settle in good faith. Venn cites three cases

for this proposition: Auto Miutual Indemity Co. v. Shaw, 184 So.
852 (Fla.1938) (per curiam; Li berty Mutual Insurance Co. v.



Davis, 412 F.2d 475 (5th Cir.1969) (applying Florida law; and
Ceneral Accident Fire & Life Assurance Corp. v. Anerican Casualty
Co., 390 So.2d 761 (Fla.Dist.Ct.App.), review denied, 399 So.2d
1142 (Fla.1981).

In Shaw, the injured party who had prevailed against the
insured filed suit seeking to recover the entire judgnent fromthe
insurer. The conplaint alleged two counts, the first for danmages
up tothe policy limt as a third-party beneficiary under a theory
of contract |aw and the second for the excess judgnent on a theory
of insurer bad faith. Shaw, 184 So. at 853. The plaintiff
prevailed on both counts at trial. The Florida Suprene Court
affirmed the judgnent as to the first count and reversed the
judgment as to the second count after finding the evidence
insufficient to support a claimof bad faith. On rehearing, the
court acknow edged that the plaintiff was entitled to prejudgnent
i nterest on the damages recovered under the i nsurance policy (count
one) as of the date of the underlying judgnent. ld. at 860.
Because it had reversed the judgnent as to count two, however, the
court had no occasion to address the issue of prejudgnent interest
with respect to bad faith.

In Davis, the fornmer Fifth Grcuit squarely held that a bad
faith claimant is entitled to prejudgnment interest on the authority
of Shaw. Davis, 412 F.2d at 486. Cenerally, we are bound by a
previ ous decision of this court unless it is overruled by the court
sitting en banc. This rule applies wth equal force to prior
decisions involving federal law as well as state |law. Hattaway v.

MM I lian, 903 F. 2d 1440, 1445 n. 5 (11th Cr.1990). However, "if



subsequent decisions of the United States Supreme Court or the
Florida courts cast doubt on our interpretation of state law, a
panel would be free to reinterpret state law in light of the new
precedents.” 1d. Qur review of Florida Suprene Court decisions
since 1985 convinces us that these decisions have significantly
changed the | aw on the issue of prejudgnment interest and have thus
cast doubt on the precedential value of Davis.™

Prior to 1985, "[what the Florida law is on prejudgnent
interest [was] far fromclear." Royster Co., 737 F.2d at 948. The
deci sion of whether prejudgnent interest should be awarded as a
matter of law turned nostly on an elusive distinction between
i qui dated and unliqui dated damages. See id. at 949-50. Thi s

di stinction apparently did not apply to actions based on contract,

our conclusion is supported by the fact that the Davis
court discussed the issue of prejudgnent interest in a short
par agraph, only citing Shaw as support. Although we concl ude
that Davis does not control our decision in this case, we
nonet hel ess are troubled by the district court's failure to
either mention Davis or analyze the extent to which it
constitutes binding law in our circuit.

In General Accident, the Florida district court of
appeal s awarded prejudgnent interest to an excess carrier
who sued the insured's primary carrier for failure to settle
within the primary policy limts. 390 So.2d at 766. In
diversity cases, we generally adhere to the decisions of
state internedi ate appellate courts unless there is
persuasive indication that the state's court of |ast resort
woul d decide the issue otherwi se. Lexow, 937 F.2d at 571
Here, although we eventually reach the same conclusion as
that reached by the Florida district court of appeals in
CGeneral Accident, the significant evolution of the | aw of
prejudgnent interest since 1985 persuades us that we cannot
sinply adhere to that decision. Furthernore, Ceneral
Accident is arguably distinguishable fromthis case because
it involved a claimnt who had already satisfied the excess
j udgment, so the court had no occasion to consider the
applicability of the "out-of-pocket"” rule. See 390 So.2d at
763.



however, in which the Florida Suprene Court had al |l owed prej udgnent
interest from the date the debt is due or, stated differently,
"from the tinme of accrual of the cause of action." Par ker v.
Brinson Constr. Co., 78 So.2d 873, 875 (quoting Zorn v. Britton

162 So. 879 (Fla.1935)). Since then, several decisions by the
Fl orida Suprene Court have clarified the Iaw on the question of
prejudgnent interest. |In Argonaut Insurance Co. v. My Pl unbing
Co., 474 So.2d 212 (Fl a.1985), the Florida Suprenme Court adopted a
"l oss theory" of prejudgnent interest, holding that the interest
constitutes "another el ement of pecuniary damages.” Id. at 214.
The | oss theory recognizes that "interest is the natural fruit of
noney." 1d. (quoting Sullivan v. McMIlan, 19 So. 340 (Fl a. 1896)).
The loss suffered by the plaintiff includes the wongfu

deprivation of property by the defendant; the plaintiff is nade
whol e by addi ng the prejudgnent interest to the anmount of damages
determ ned by the fact finder. |I1d. at 215. Thus, "when a verdi ct
liquidates damages on a plaintiff's out-of-pocket, pecuniary
| osses, plaintiff is entitled, as a matter of law, to prejudgnent
interest at the statutory rate fromthe date of that loss.” 1d.;
see al so Lexow, 937 F.2d at 571-72.

Several years later, in the context of tort law, the Florida
Suprenme Court held that "a claimant in a personal injury action is
only entitled to prejudgnent interest on past nmedi cal expenses when
the trial <court finds that the claimant has nade actual,
out - of - pocket paynments on those nedical bills at a date prior to
the entry of judgnent."” Alvarado v. Rice, 614 So.2d 498, 500
(Fla.1993) (enphasis added). Here, the district court understood



Argonaut and Al varado to have established a general rule requiring
actual, out-of-pocket |osses before prejudgnment interest nust be
awarded under Florida law. The district court noted that "[t]he
actual loss wll alnost always be damage to property or the
wongful w thholding of noney." Venn |, 169 B.R at 739
(collecting cases). Significantly, the court relied, in part, on
Cigna Property & Casualty Co. . Ruden, 621 So.2d 714
(Fla.Dist.Ct.App.1993), in which the Florida district court of
appeals held that the holder of a marine insurance policy was
entitled to costs and salvage expenses but not to prejudgnent
interest for the cost of itens not yet paid for by the insured.
ld. at 715-16.

Venn correctly notes, however, that a recent decision by the
Fl orida Suprene Court reveals that both the district court and the
Ruden Florida court were incorrect. |In Lunbernens Miutual Casualty
Co. v. Percefull, 653 So.2d 389 (Fla.1995), the Florida Suprene
Court resolved a conflict anong | ower Florida courts regarding the
applicability of Alvarado's "out-of-pocket”" rule to contract
actions. InPercefull, the |ower court had held that an insured is
entitled to nedical expenses payabl e under an insurance contract,
as well as prejudgnment interest, regardless of the fact that the
insured had not paid these expenses and thus did not suffer any
out - of - pocket | oss. Percefull, 653 So.2d at 389. In affirm ng,
the Florida Suprenme Court disapproved of the Ruden court's
extension of the reasoning underlying Al varado to contract clains
and held that "[wlhile the rule in Alvarado provided a narrow

exception to the prohibition against prejudgnent interest in tort



cases, it did not announce a newlimtation on prejudgnent interest
in contract cases.” |d. at 390 (enphasis added).

Venn has asserted a bad faith action against St. Paul for its
failure to settle Canp's claim Because such action sounds in
contract under Florida | aw, G ounds, 332 So.2d at 14; Swany, 648
So.2d at 760, Venn is entitled to prejudgnent interest fromthe

2 A cause of action for insurer bad

date the cause of action arose."’
faith generally arises on the date the excess judgnent agai nst the
i nsured becones final. See Romano, 834 F.2d at 969-70; Cunni ngham
v. Standard Guaranty Ins. Co., 630 So.2d 179, 181 (Fla.1994); see
al so Blanchard v. State Farm Mut. Auto. Ins. Co., 575 So.2d 1289
(Fla.1991). Therefore, having prevailed in his bad faith action
against St. Paul, Venn is entitled to prejudgnent interest as of

the date Canp's judgment against Kinbell becane final."

125t . Paul argues that the tort-contract dichotony shoul d
not be dispositive of this case and rem nds us that we have
previously stated that this "di chotony cannot easily or
rationally be extended to actions for refusal to settle."” Davis,
412 F.2d at 486. St. Paul's argunent is unavailing because
Florida courts have since spoken definitively with respect to
this question of state law. Although nost states treat an action
for refusal to settle as a tort action or a conbination of tort
and contract, Florida consistently has treated it as purely ex
contractu. See Swany, 648 So.2d at 760 (citing G ounds, 332
So.2d 13). Qur conclusion is strengthened by the Florida Suprene
Court's treatment of cases involving uninsured notorist clains in
Percefull. The Court approved the application of the
out - of - pocket rule to these cases, stating: "Wile these
uni nsured notorist recoveries were based upon contracts of
i nsurance, they actually involved unliquidated personal injury
damage clains."” Percefull, 653 So.2d at 390 (enphasi s added).
Venn's bad faith claimis neither unliquidated nor does it
i nvol ve personal injury of the insured.

Among the nyriad arguments presented by St. Paul on the
i ssue of prejudgnent interest, St. Paul once again argues that
Venn's special status as a bankruptcy trustee takes this case out
of the general Florida rules governing prejudgnent interest in
contract actions. This argunent is foreclosed by the Florida



Accordingly, we reverse the district court's denial of prejudgnent
i nterest. Because the "conputation of prejudgnent interest is
merely a mat hemati cal conputation, ... a purely mnisterial duty of
the trial judge or clerk of the court,"” Argonaut, 474 So.2d at 215,
we remand the case to the district court only for the purpose of
anmendi ng the judgnent to award Venn prejudgnment interest on the
damages at Florida's statutory rate' as of the date the underlying
excess judgnent in favor of Canp against Kinbell becane final.
I 11. CONCLUSI ON

In these appeals, St. Paul challenges the denial of its
notions for judgnment as a matter of lawor, in the alternative, for
anewtrial or to alter or anend the judgnent. Venn cross-appeals,
arguing that the district court erred in ruling that Venn was not
entitled to prejudgnent interest and granting St. Paul's notion for
judgnment as a matter of |law on the issue of punitive damages. CQur
review of applicable Florida |law and the record establishes that
the district court did not err in either denying St. Paul's
post-trial notions on liability or granting St. Paul's notion on
punitive damages. W conclude, however, that Venn is entitled to
prejudgnent interest. Accordingly, we AFFIRMin part, REVERSE in
part, and REMAND with instructions to amend the judgnent for the

pur pose of awardi ng Venn prejudgnent interest.

Suprene Court's decision that "[t] he bankruptcy estate st[ands]
in the shoes of the debtor.” Canp Il, 616 So.2d at 15.

“The interest rate is specified in Fl.Stat. ch. § 687.01
(1995) .



