KRAVI TCH, Circuit Judge, dissenting:
l.

The threshold question in this case is whether the State
did, in fact, resentence Cave within the 90 day tinme frane
speci fied by the habeas order so as to avoid the conditional
mandate of a life sentence. In denying Cave's petition, the
district court found that the state court "tinely comenced the
re-sentencing proceedi ngs on Cctober 22, 1992," setting a trial
date of Novenber 30, 1992, "[u]pon agreenment of the parties.” It
is unclear whether the district court believed that the Cctober
22 scheduling conference was in itself sufficient to conply with
the terns of the habeas order or that Cave waived the right to
enforce the conditional habeas order by agreeing to a trial date
outside the 90 day tine limt. On appeal, the parties dispute
both when the resentencing tinme limt expired and when a "new
sentencing hearing," wthin the neaning of the habeas order, was
held. The mpjority bases its affirmance solely on the
determ nation that the 90 day period was extended by agreenent of

the parties.?

'Al t hough the nmajority does not address the cal cul ation of
the 90 day tine period, the State challenges the district court's
finding that the period expired on Cctober 25, 1992. | note in
passing that the district court was correct.

The district court's habeas order was issued on August 3,
1990. The 90 days were to be counted "fromthe date of this
Order." On August 13, the State filed a tinely notion to alter
or anmend the judgnment, pursuant to Federal Rule of Cvil
Procedure 59, along with a notion to stay the habeas order
pendi ng appeal. On Septenber 25, the district court denied the
Rul e 59 notion but granted the notion to stay pending appeal to
this court, apparently stopping the 90 day clock after 53 days
had el apsed. The opinion of this court was issued on Septenber
17, 1992. Wth the 90 day clock again running, on Cctober 22,
the state court judge, Judge Wil sh, conducted the status



| nasnuch as the district court based its denial of habeas
relief on the fact that the scheduling conference was hel d before
the 90 day tinme limt expired, it ignored the clear |anguage of
t he origi nal habeas order

Respondent the State of Florida is directed to schedul e
a new sentenci ng proceedi ng at which Petitioner may
present evidence to a jury on or before 90 days from
the date of this Order. Upon failure of the Respondent
to hold a new sentencing hearing within said 90 day
period without an Order fromthis Court extending said

conference at which Cave's resentenci ng was schedul ed for
Novenber 30. The 90 day period woul d have expired on October 25,
as the district court found. (The district court's order states,
"Thus, the State had until October 25, 1992 to conply with this
Court's Order regarding Petitioner's re-sentencing.")

Chal l enging this finding of fact, the State offers a novel
recounting of days. It asserts that the filing of its Rule 59
notion on the tenth day after issuance of the order should have
tolled the 90 day resentencing clock in the sanme way that the
filing of a Rule 59 notion tolls the tinme allowed for filing an
appeal, see Federal Rule of Appellate Procedure 4(a)(4).
Accordingly, the State argues, the 90 day tinme |limt would not
have expired until sone tinme in Decenber, after Cave's counse
had requested a conti nuance on Novenber 17. By requesting a
conti nuance before the 90 day period had expired, the argunent
goes, Cave woul d have waived the right to enforce the
resentencing tinme limt. (The State al so contends that Federal
Rul e of Civil Procedure 62(a) woul d operate to toll the running
of the 90 day period for ten days after entry of the district
court's order. Even if so, however, the additional ten days
woul d nmake no difference because Cave's counsel's request for a
continuance still woul d have been nade after the 90 days had
expired.)

The prem se of the State's argunent is dubious. Not only
does the State fail to cite a case in support of the proposition
that the filing of a petition for rehearing tolls the tinme period
of a conditional habeas order, but it fails to cite binding
precedent apparently to the contrary. See Tifford v. WAinwight,
588 F.2d 954, 957 (5th Cr. 1979) (90 day resentencing period
specified in conditional habeas order not tolled by state's
petition for rehearing). The State has no basis for concl uding
that the district court was clearly erroneous in finding that the
90 day resentencing tinme limt had expired on October 25.
Consequently, Cave's counsel's request for a continuance on
Novenber 17 is irrelevant to the issue of the State's conpliance
wi th the habeas order.




time for good cause, the sentence of death inposed on

the Petitioner will be vacated and the Petitioner

sentenced to life inprisonnent.
Concei vably, the first sentence, read by itself, could be thought
anbi guous as between directing that the act of scheduling occur
wi thin 90 days and directing that a sentencing proceedi ng before
a jury commence within 90 days. But the two sentences together
leave little roomfor interpretation: if the State fails to hold
a new sentenci ng hearing--at which Cave nmay present evidence to a
jury--within the designated tine period, then Cave is to be
sentenced to life inprisonment. Merely scheduling such a hearing
is not, on the terms of the habeas order, sufficient.?

Apparently accepting that the scheduling conference itself
was not sufficient to discharge the State's tine-limted
obl i gati ons under the habeas order, the mgjority construes what
happened at that scheduling conference as an "agreenent” to
continue resentencing beyond the 90 day period. There are two
serious problenms with that approach.

First, nowhere in the habeas order is there any provision
for extensions of the 90 day resentencing tinme imt by agreenent
of the parties; to the contrary, the order expressly provides a

di fferent nechanismfor extending the 90 day period: "an O der

*The presiding state court judge at the scheduling
conference described his task as "to set this case for trial
within the mandated tinme period." R 72, Tr. of COct. 22, 1992
H'g at 3. This would seem an odd remark had the scheduling
conference itself been understood to discharge this
responsibility.



"3  The order

fromthis Court extending said tinme for good cause.
was a direction fromthe district court to the State; Cave sinply
| acked the power unilaterally to forgive the State of its court-

i nposed obl i gation.*

Second, assum ng that express agreenent by Cave to postpone
resent enci ng beyond the 90 day period would suffice to waive the
time limt, the transcript of the Cctober 22, 1992, scheduling
conference reveals no such agreenent. Instead, it is evident
fromthe transcript that everyone in attendance at the Cctober 22
conference erroneously believed that the tentative date set for
t he resentencing hearing, Novenber 30, 1992, was within the 90

day period.® It is true that the attorney fromthe public

defender's office who was present at the conference apparently

®The State never availed itself of the habeas order's
invitation to petition the district court for such a "good cause"
extension of the 90 day resentencing peri od.

‘I nsof ar as the second district judge interpreted the order
drafted by the first district judge to permt extension of the 90
day period by agreenent, | doubt this msreading is, as the
majority argues, entitled to this court's deference. Although we
generally defer to a district judge's reasonable interpretation
of his own order, the only rationale for doing so--that the
district judge who drafted the order is in the best position to
know what he meant to say--di sappears when the judge doing the
interpreting is not the sanme person as the judge who did the
drafting. In any case, the interpretation inposed on the order
by the second district judge was, in my opinion, unreasonabl e.

*There is no evidence in the record to suggest that Cave's
counsel knew that the 90 day period would expire at the end of
Oct ober and was wi t hhol ding this know edge fromthe state court
or that he was otherw se strategically delaying in the hope that
the 90 day period woul d expire before Cave was resentenced.
Cave's counsel was new y appoi nted and had not even spoken with
Cave at the tine of the scheduling conference.
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concurred in the judge's doubt that the public defender's office
woul d be ready for trial on Novenber 30; but it is also true that
this attorney did not consent to any date other than Novenber 30
at the conference, |let alone acknow edge that the 90 day limt
m ght have to be extended or waived.®

Because, by all indications, everyone at the conference
m st akenly believed that Novenber 30, 1992, was within the 90 day
period, there is no way that the | awer representing Cave (who
was not hinself present) could have know ngly wai ved the 90 day

limt or consented to an extension. Cf. Hanmilton v. Watkins, 436

F.2d 1323, 1326 (5th G r. 1970) ("The accepted classic definition

of waiver is ... '"an intentional relinquishnment or abandonnent of

a known right or privilege.'") (quoting Johnson v. Zerbst, 58 S

Ct. 1019, 1023 (1938) (enphasis added). The only question, then,
is which party should bear the "cost"” of this nutual m stake.
believe it should be the State. The habeas order was directed to

the State, not Cave, and the State was in a better position to

®The majority says that its "conclusion that there was such
an agreenent derives strong support fromthe fact that the
parties at the October 22 status conference explicitly noted that
the 90-day period could be extended by | ater agreenent.” | am
not sure what the majority neans by "explicitly noted," as no one
at the scheduling conference actually said anythi ng about what
sort of procedure would suffice to extend the resentencing
period. Wiile the participants did contenplate putting off the
resentenci ng proceedings until April, there is no way of telling
fromthe transcript whether they believed that their agreenent to
do so would be sufficient to conply with the habeas order or
whet her instead the governnent would have to petition the
district court for a "good cause" extension. |In any case, the
attorney fromthe public defender's office did not agree to any
date that he did not believe (albeit m stakenly) was within the
90 day peri od.



ensure conpliance by initiating resentencing within the mandated
period or requesting a "good cause" extension.

The majority argues that Cave's tenporary counsel at the
sentencing hearing forfeited Cave's "entitlenent" to be
resentenced within 90 days by anal ogy to defense counsel's
forfeiture of aright by failing to object to its violation at
trial. This line of reasoning iterates the error of view ng the
habeas order as granting Cave a right or entitlenent--which he
coul d subsequently forfeit through his own negligence--instead of
directing the State to do sonething--an obligation that would
persi st irrespective of the actions of Cave or his counsel.
Wrse, the majority assunes that the responsibility for ensuring
resentencing within the 90 day period falls not on the State but,
perversely, on Cave hinself. Neither the State nor Cave
"obj ected” at the scheduling hearing to the inmnent failure of
the judge to order resentencing within the specified period
because neither was aware of the m scalculation of tinme. | do
not understand the majority's view that Cave al one shoul d be
puni shed for a failure primarily, if not exclusively,

attributable to the State.

1.
Gven that the State failed to hold a reschedul i ng hearing
within the 90 day period, the only question remaining is the
enforceability of the district court's habeas order mandating

inmposition of a life sentence. [Issuing such an order is, under



sonme circunstances, within the authority of a habeas court.
Consequently, the district court was within its habeas
jurisdiction in issuing the order, and the order is not
unenforceabl e per se. Mreover, the further question of whether
the conditional bar against resentencing was an appropriate
exercise of the district court's discretion on the facts of this
case is not properly before this court because the State failed
to challenge the formof habeas relief granted by the district
court in its previous Eleventh Crcuit appeal. | would concl ude,
t herefore, that the habeas order should be enforced as witten,

i mposi ng on Cave a final sentence of life inprisonment.

The federal habeas statute enpowers federal courts to grant
relief "as law and justice require,” 28 U S.C. § 2243, and
expressly contenpl ates renedi es other than rel ease from cust ody,
see 28 U.S.C. § 2244(b) ("release from custody or other remedy on
an application for a wit of habeas corpus”). The Suprene Court
consi stently has enphasi zed that a federal court is vested ""wth
the | argest power to control and direct the formof judgnment to

be entered in cases brought up before it on habeas corpus.'"

Hlton v. Braunskill, 107 S. C. 2113, 2118 (1987) (quoting In re
Bonner, 14 S. . 323, 327 (1894)). Most commonly, courts
granting habeas relief issue "conditional release" orders, which
require the state to release the petitioner fromcustody or from
an unconstitutional sentence unless the petitioner is retried or
resentenced within sone specified (or a "reasonable") period of

time. Odinarily, if the state fails to retry or resentence the



petitioner within the designated period of tinme, it may stil
rearrest and retry or resentence the successful habeas petitioner

at a later tine.” See More v. Zant, 972 F.2d 318, 320 (1lth

Cr. 1992), cert. denied, 113 S. C. 1650 (1993).

The question presented here, however, is whether a habeas

court has the authority to issue a conditional order permanently

forbi ddi ng reprosecution or resentencing if the state fails to
act within a specified tine period. (On the facts of this case,
this question becones whet her a habeas court can forbid further
state capital sentencing hearings once a death sentence has been
hel d unconstitutional and the state has failed to comply with the
procedural requirenents of the resulting habeas order.) Three
out of four circuits to have decided this issue have held that
federal courts do have the authority to bar retrial of a habeas
petitioner who has successfully challenged his or her conviction.

See Capps v. Sullivan, 13 F.3d 350, 352 (10th Cr. 1993); Foster

v. Lockhart, 9 F.3d 722, 727 (8th Cr. 1993) ("district court has
authority to preclude a state fromretrying a successful habeas
petitioner when the court deens that remedy appropriate”); Burton

v. Johnson, 975 F.2d 690, 693 (10th G r. 1992), cert. denied, 113

S. C. 1879 (1993); Heiter v. Ryan, 951 F.2d 559, 564 (3d Gr

1995). Only the Fifth Grcuit has indicated that a habeas court
| acks the power to permanently bar a state fromretrying or

resentencing a defendant. See Smth v. lLucas, 9 F.3d 359, 365-67

‘Of course, the defendant's Sixth Arendnment speedy tri al
rights may be asserted against retrial in state court and, if
that fails, in a subsequent federal habeas petition.
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(5th Cr. 1993), cert. denied, 115 S. C. 98 (1994). But see

Smth v. Lucas, 16 F.3d 638, 641 (5th Cir.) (on appeal fromthe

district court's order on remand fromthe previous Fifth Grcuit

Smth decision, purporting only to "have sone doubt as to whether

a federal court has the authority to enter” a habeas order
prohibiting the state from subsequently seeking a death sentence)

(enmphasi s added), cert. denied, 115 S. C. 151 (1994).

Al though this circuit has not decided the issue, the nost
rel evant Eleventh Circuit case seens to conport with the mgjority
vi ew t hat habeas courts have the power to bar retrial or

resentencing. In More v. Zant, this court interpreted a

condi tional habeas order not to prohibit the state from
subsequent capital resentencing. Explaining the effect of the
typi cal conditional habeas order, the court stated that after a
successful habeas petitioner is released fromcustody "the state

may ordinarily still rearrest and reprosecute that person,” and

that the grant of the wit "does not usually adjudicate the
constitutionality of future state acts directed at the
petitioner."” 972 F.2d at 320 (enphases added). Evidently, then,
the court was of the opinion that habeas courts coul d, under
certain circunstances, permanently bar reprosecution or
resent enci ng.

| would hold that it is within the broad habeas power of a
federal court to issue an order permanently barring the state
fromretrying or resentencing the petitioner. Indeed, in some

cases this may be the only effective formof habeas relief. For



exanple, if the basis for granting habeas relief is a violation
of the petitioner's Fifth Amendnent Doubl e Jeopardy rights or
insufficiency of the evidence, then barring a new trial would be
the only way to prevent the state fromiterating the
constitutional violation. Simlarly, a prisoner's Sixth
Amendnent speedy trial rights would be rendered neani ngless if,
even after a successful habeas petition asserting these rights,
he or she could be tried or sentenced at the will of the state.
O course, to recognize that this extrene renmedy is
aut horized is not to condone its routine use; habeas courts nust
exercise discretion. Oher courts to have recogni zed the
authority of habeas courts to inpose permanent bars on retrial or
resentencing sensibly have limted the circunstances in which
this formof relief would be appropriate. See Capps, 13 F.3d at
352-53 (generally should be reserved for cases in which the
"constitutional violation ... cannot be renedi ed by anot her
trial, or other exceptional circunmstances exist such that the
hol ding of a new trial would be unjust); Foster, 9 F.3d at 727
("suitable only in certain situations, such as when a retri al
itself would violate the petitioner's constitutional rights").
We need not now define the circunstances in which such
relief would be warranted, however, because the claimthat the
district court abused its discretion by mandating the conditional
inmposition of a life sentence is not properly before this court.
The State admts that it did not challenge the formof relief

specified in the habeas appeal on its previous appeal to the
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Eleventh Circuit.® It is not necessary, therefore, for this
court to determ ne whether the district court abused its

di scretion by mandating the conditional bar to retrial on the
facts of this case; the formof relief granted becane the | aw of
this case when the State failed to challenge it on the initial
appeal .

This is precisely the situation confronted by the Tenth
Circuit in both Capps and Burton. In each of those cases, the
court held that the state had wai ved any chall enge to the habeas
remedy of permanent discharge. Capps, 13 F. 3d at 353; Burton,
975 F.2d at 693-94. In fact, in Capps the court recognized that
"because nothing in the record suggests the constitutional
viol ation was not redressable in a newtrial, the district court
apparently abused its discretion [by issuing a wit barring
retrial]."” 13 F.3d at 353. Neverthel ess, because the state did
not challenge the renedy in its initial appeal of the grant of
habeas to the Tenth Circuit, the court held that it was precluded
fromreviewing the formof habeas relief granted by the district
court. Id. | would follow the approach of the Tenth Circuit,
finding it dispositive that the district court was acting within

t he scope of its habeas authority.

The State in this case not only failed to resentence Cave in

8 The State chal |l enged only the substantive (i.e.,
Strickland) basis for granting the wit.
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the tine allotted but also failed to challenge the valid habeas
remedy granted by the district court in the first Eleventh
Crcuit appeal. As a result, Cave should be sentenced to life
i mpri sonment .

| respectfully DI SSENT.
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