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Appeals from the United States District Court for the Mddle
Staggict of Florida. (No. 93-1849-C v-T-23A, Steven D. Merryday,

Before TJOFLAT, Chief Judge, and RONEY and CAMPBELL’, Seni or
Circuit Judges.

PER CURI AM

Before us for reviewin these consolidated appeals are orders
entered by the district court in a class action suit brought on
Novenber 1, 1993, by Sherry Horton and others ("Horton") agai nst
Metropolitan Life Insurance Conpany ("MetLife"). Anong ot her
things, these orders denied notions of two class nenbers to
intervene in the case, to have their attorney appointed as
co-counsel for the class, and to extend the deadline for opting out

of the class. W conclude that appellants' challenges to these

"Honorabl e Levin H. Canpbell, Senior US. GCircuit Judge for
the First Grcuit, sitting by designation.



orders are neritless. The orders were necessary to the efficient
di sposition of the case, and the district court can hardly be
faulted for entering them

l.

Horton brought this lawsuit in the United States District
Court for the Mddle District of Florida, to recover, under the
federal RICO statute, ' dammges that she and the nenbers of her
class allegedly suffered at the hands of MetLife agents who sold
themwhol e life i nsurance policies onthe all eged m srepresentation
that they were retirenent and/or savings plans. These sal es took
pl ace i n several |ocations, including Pittsburgh, Pennsylvania, and
Tanpa, Florida.

On March 25, 1994, approximately four nonths after Horton
brought her suit, Ronald and Anissa Coulter ("the Coulters"),
represented by attorney Kenneth W Behrend of Pittsburgh, sued
MetLife in state court in Pittsburgh. They sought recovery for
t hensel ves and the nenbers of the Horton class who were residents
3

of Pennsylvania.? A class has not been certified in that case,

accordingly, at the present tine, the Coulters are proceeding in

'Racket eer |nfluenced and Corrupt Organizations Act, 18
US C 8 1964 (1994) (as added by the Organized Crine Control Act
of 1970, Pub.L. No. 91-452, § 901(a), 84 Stat. 922, 941-47).
Horton al so sought recovery under several other theories of
[iability, including conmon |aw fraud.

*They al so sought recovery for thenselves and ot hers who had
pur chased MetLife products not formally approved by the
Pennsyl vani a i nsurance conm ssioner. The Coulters alleged that,
in selling the products described in their conplaint, MetlLife
viol ated several federal and state | aws.

*That is, as of the date of the oral argument of these
appeal s, Decenber 5, 1995, a class had not been certified in the
Pennsyl vani a case.



t hat case al one.

On April 7, 1994, Horton and MetLife reached a settlenent
agreement. On April 22, the district court certified a settlenent
cl ass, appointed cl ass counsel, prelimnarily approved t he proposed
settlenent and the class notice, and schedul ed a fairness hearing
for July 18, 1994. In accordance with the settlenment agreenent,
the court ordered that any who wi shed to be excluded fromthe cl ass
opt out by June 13. The court set the sanme deadline for the filing
of claimfornms, which acconpani ed the class noti ce.

On May 30, 1994, the Coulters, through Behrend, noved the
district court for leave to intervene as plaintiffs in Horton.
They represented that their clainms were "atypical of those in the
Horton class.” The Coulters' notion requested that the court sever
all Pennsylvania residents fromthe settlenent class so that the
Coul ters could seek to represent themin the suit they had brought
in Pittsburgh. Alternatively, the Coulters asked the court to
allow their attorney, Behrend, to represent the nenbers of the
Horton class fromPennsylvania. |In noving the court to intervene,
the Coulters did not present the court with a proposed conpl ai nt
for filing in the case. |In fact, at no tine have they sought to
litigate a claimindependently and apart fromthe Horton class in
t hat case.

The fairness hearing was held as schedul ed on July 18, 1994.
The district court heard the objections of the Coulters and others
to the proposed settlenent and to the adequacy of the notice that
had been sent to the class. The court also heard argunent on the

Coulters' notion to intervene. The court denied their notion in an



oral ruling from the bench. The court reduced its ruling to a
witten order on Cctober 25, 1994.°

In that order, the court stated that even t hough the Coul ters,
as class nenbers, had a legally protectable interest in the action,
they were not entitled to intervene as of right under Rule 24. See
Fed.R Cv.P. 24(a). They could protect their interest either by
opting out of the class and litigating separately, or by remaining
in the case (where, inthe court's view, they were being adequately
represented by the plaintiffs' attorneys) and, if they thought the
proposed settlenent was unfair, by objectingtoit. Turning to the
Coulters' alternative request that they be granted perm ssive
intervention under Rule 24(b), the court observed that the
procedures for objecting to the settlenent or opting out of the
class already offered the Coulters all the relief they were seeking
for thenselves and the Pennsylvania nenbers of the settlenent
class.® The Coulters appealed the court's rulings in appeal No.
94-3328. The court approved the proposed settlenment on the sane
day it issued a witten order denying the Coulters intervention.?®

After the district court announced fromthe bench at the July
18 hearing that it was denying the Coulters' notion for |eave to

i ntervene, Behrend asked the court to exclude the Coulters fromthe

*Conpr ehensi ve findings of fact and conclusions of |aw
acconpani ed the order.

°At the same tinme, the court stated that the Coulters
appeared to | ack standing to represent the Pennsyl vania nenbers
of the Horton class on any issue. The Pittsburgh court had not
certified a class, had not declared them class nenbers, and had
not approved their attorney's representation of any cl ass.

®The court's approval of the settlenent is not an issue in
t hese appeal s.



settl enent class even though the June 13 deadline for opting out
had passed. © Other parties who let the deadline pass sought the
sanme relief. The district court denied these requests because (1)
none of the novants had establi shed excusabl e negl ect under Feder al
Rule of Gvil Procedure 6(b)(2) for failing to nove for an
extension of the deadline prior to the deadline date, (2) allow ng
the requested opt-outs would severely prejudice MetLife's rights
under the settlenment agreenent, and (3) the novants woul d suffer
little, if any, prejudice by remaining in the class, since MetLife
woul d permt themto file |ate proofs of claimand to participate
in the settlenent and obtain full restitution. The Coulters and
the other | ate novants appeal this ruling in appeal No. 94-3468.

On Cctober 4, 1994, the Coul ters, again through Behrend, filed
a "Petition for Injunctive Relief Pursuant to F.R C.P. 23(d) for
Restraint of Inproper Contacts in Violation of Local Rule 4.04, and
for Sanctions.” The petition alleged that two MetLife sales
representatives had engaged i n i nproper comruni cations with certain
potential class nmenbers and that MetLife and/or its counsel were
permtting the conpany to sabotage the class notice. The Coulters
asked the court for perm ssion to conduct discovery, torequire the
i ssuance of a new cl ass notice, to appoint their attorney, Behrend,
as co-counsel for the class, and to award attorney's fees.

Both MetLife and the Horton plaintiffs opposed the notion
Noting the absence of any evidentiary support for the Coulters

petition, the district court concluded that the petition "appears

"The Coulters repeated this request in a witten application
filed on Septenber 21, 1994.



to have been filed for the sol e purpose of causing delay, derailing
t he proposed cl ass action settlenment, and generating | egal fees for
the Coulters' attorney.” The court found the petition "unworthy of
additional consideration, and because the Coulters and their
attorney have consuned al ready an enornous anmount of the parties'
and the Court's resources," their request for relief was denied. ?
The Coulters appeal this ruling in No. 94-3470.

Meanwhi | e, on Septenber 21, 1994, Edward Bel i unas and ot hers
("Beliunas"), who were al so represented by Behrend, noved t he court
to declare that they were not nenbers of the settlenent class. The
noti on was based essentially on counsel's assertion that Beliunas
had not received notice of the awsuit. At the sane tine, however
the notion seened to question whether Beliunas had purchased the
sort of MetLife product that was involved in Horton and thus
whet her Bel i unas shoul d have been notified at all.

Because the question of whether a policy holder is a class
menber is a fact-specific inquiry determned on a case-by-case
basis, the district court denied Beliunas' notion w thout prejudice
and appointed a special master. The court directed that any of the

Bel i unas novants who wi shed to obtain a deternm nation as to whet her

! 'n rejecting the Coulters' petition, the court, sua sponte,

adnoni sh[ed] the Coulters and their attorney ... [toO]
remain m ndful of the provisions of [Federal Rule of
Civil Procedure] 11. Rule 11 precludes the filing of
superfluous notions for the purposes of wasting

val uabl e resources, perpetuating undue del ay, and
serving illegitimate self-interests. |If applied to the
papers filed by the Coulters and their attorney, Rule
11 mght well trigger relief markedly different in both
effect and object fromthat which they proposed or

cont enpl at ed.



he or she was a nenber of the settlenent class should petition the
speci al master for such determ nation. The court set Novenber 22,
1994 as the deadline for filing such petitions. |In appointing a
special master for this purpose, the court noted that the
settl enent agreenent contenplated the use of a special nmaster to
resol ve the disputed clains of individual class nmenbers. None of
t he Beliunas novants accepted the court's invitation to petition
t he special master, however. Instead, all appeal ed, in appeal No.
94- 3469.
.

These appeal s rai se several issues. W address only four of
them because they are dispositive. These issues, and our
resol ution thereof, are as foll ows.

(1) Whether, in No. 94-3328, the district court (a) erred in
denying the Coulters' notion for |leave to intervene in the action
as a matter of right for the purpose of representing their
interests and those of the Pennsylvania nenbers of the settl enent
class, or (b) abused its discretion in denying the Coulters
perm ssive intervention.

Though a denial of a notion to intervene is generally not
considered an appealable final order, we have provisional
jurisdiction to review such an order under the Eleventh Grcuit's
"anomal ous rule.” EEOC v. Eastern Airlines, Inc., 736 F.2d 635,
637 (11th Cir.1984). |If we conclude the district court's order was
properly granted, our jurisdiction evaporates because therulingis
not a final order. If we find the district court erred, however,

we retain jurisdiction and reverse the ruling. 1d.



W find no error or abuse of discretion in the ruling. At
the time the district court ruled, neither the Pittsburgh court
presiding over the Coulters' suit against MetLife, or any other
court, had appointed the Coulters as the representatives of any
cl ass of purchasers of MetLife products. Mreover, no court had
appoi nted Behrend to represent anyone with a cl ai magai nst MetlLife.
We therefore cannot conclude that the district court's denial of
i ntervention was erroneous.

(2) Whether, in No. 94-3468, the district court abused its
di scretion in denying the requests of the Coulters and others to
opt out of the settlenent class after the June 13, 1994, deadline
had expired.

Because the Coulters nmade a tactical decision not to opt out
in time, and the other novants failed to neet the "excusable
negl ect” standard of Rule 6(b)(2), we see no reason for permtting
an opt-out after the expiration of the deadline. Accordingly, we
find no abuse of discretion by the district court.

(3) Whether, in No. 94-3469, the district court's order (a)
denyi ng wi thout prejudice Beliunas' notion that the court declare
that Beliunas was not a nenber of the settlenent class and (b)
referring that class-status issue to a special master, is an
appeal abl e order and, if so, whether the court's action constituted
an abuse of discretion.

An order referring a matter to a special naster is not a
final order appeal able under 28 U.S.C. 8§ 1291 because it does not
termnate the appellant's claim See Deckert v. |ndependence

Shares Corp., 311 U S. 282, 290-91 & n. 4, 61 S.C. 229, 234 & n.



4, 85 L.Ed. 189 (1940) (order referring issue to naster is
interlocutory and not appeal able); Turner v. Secretary of Air
Force, 944 F.2d 804, 806 n. 1 (11th Cr.1991) (noting that court
had found order of reference to special master non-final). We
hol d, therefore, that the portion of the chall enged order providing
for the resolution of class-status issues to a special nmaster is
not appeal able; we therefore do not reviewit.

A di sm ssal wi thout prejudice may be treated as an appeal abl e
final order. See Davis Forestry Corp. v. Smth, 707 F.2d 1325,
1326-27 n. 1 (11th G r.1983). W do not believe, however, that we
have a final order before us. The district court denied a notion
wi thout prejudice; it did not dismss a conplaint. 1In short, it
was an interlocutory order. Moreover, the court anticipated
further proceedings with respect to the i ssues rai sed, and provi ded
a nmeans for Belunias and others to have their class status
revi ewed.

Assuming for the sake of argunment that the disposition is
appeal able, we conclude that the court's action was entirely
reasonabl e, especially when coupled with the reference to the
special master. The court sinply drew on its inherent power to
fashion an efficient and economic solution to the problem the
movants presented. Cearly, there was no abuse of discretion.?

(4) Whether, in No. 94-3470, the district court abused its
di scretion in denying the Coulters' notion for injunctive relief,

remedi al neasures, and sanctions based on MetLife's allegedly

W& note in passing that none of the novants objected to the
reference to the special master or requested the court to fashion
an alternative nethod for addressing their concerns.



i mproper conmuni cations with potential class nmenbers.

W affirm the district court on this issue because the
Coulters lacked standing to seek the requested relief. They
t hensel ves were not affected by the alleged m sconduct, and they
could not speak for anyone else. Even if we were to assune that
t hey had standing, the district court did not abuse its discretion
in denying the requested relief because the Coulters failed to
denonstrate that the all eged m sconduct occurred.

[l

These appeals not only lack nerit, they are frivolous. W
therefore exercise our discretion to award the appell ees double
costs and reasonable attorney's fees. Those fees shall be
determned with respect to each appellant and appellee by the
district court follow ng the receipt of our mandate. See
Fed. R App.P. 38; Pelletier v. Zweifel, 921 F.2d 1465, 1523 (11lth
Cr.), cert. denied, 502 U S. 855, 112 S.C. 167, 116 L.Ed.2d 131
(1991).

SO ORDERED.



