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Appeal from the United States District Court for the Mddle
?uatg(ral ct of Florida. (No. 94-756-C v-J-20), Harvey E. Schl esi nger,

Bef ore EDMONDSON and DUBINA, Circuit Judges, and LOGAN, Senior
Circuit Judge.

EDMONDSON, Circuit Judge:

This appeal is about a |lawer's professional responsibility
and about federal jurisdiction. Plaintiff Enrique D az, a Florida
prisoner, appeals the district court's denial of his nmotion for
remand to state court and dism ssal of his case for failure to
state a claim Because the federal court |acked jurisdiction to
hear this case, we reverse and remand with instructions to the
district court to remand this case to state court.

Backgr ound

For the facts we look to the conplaint's allegations. Diaz
was a nenber of the class in a class action suit filed by inmates
of the Florida Departnent of Corrections ("DOC') in the United
States District Court for the Mddle District of Florida
chal l enging the DOC s physical and nmental health care delivery

system The case was known as Cel estineo and Costello .

"Honor abl e Janmes K. Logan, Senior U.S. Circuit Judge for the
Tenth Circuit, sitting by designation.



Singletary, 147 F.R D. 258 (M D. Fla. 1993) ("Costello "). The class
was represented by Defendant WIIiam Sheppard.*’

In 1984, the Costello court ordered a conm ttee of doctors and
experts to review DOC s health care system The commttee filed an
"Interim Medical Team Report"™ recommending that all DOC inmates
receive at | east one hour per day of |arge nmuscle exercise outside
of their cells. Three nonths [ater, the DOC decreased the anount
of yard tinme for those on close nmanagenent ("CM') from four hours
to two hours per week.

In 1992, the Costello court issued a notice of proposed
stipul ated final judgnent which proposed closing the case based on
findings that the DOC had a constitutionally adequate system of
delivering physical and nental health care. The court ordered
notification of the proposed judgnent to class nenbers and
established a tine for <class nenbers to file coments or
obj ect i ons. Diaz wote Sheppard a letter "begging” him not to
agree to the proposed final judgnent because it did not provide for
one hour of outdoor exercise per day; nor did it prevent CM
inmates from being placed on the Yard Suspension List ("YSL").
Sheppard, however, did not contest the |ack of outdoor exercise.
After review ng the objections during a hearing, the district court

entered a final judgnment closing the Costell o case.

'Diaz is on close managenent ("CM'), that is, long term
singl e-cell confinenent apart fromthe general population. He
receives a maxi mum of two hours of outdoor exercise per week. CM
inmates are often denied all outdoor exercise when placed on the
Yard Suspension List (YSL). The anpunt of outdoor exercise was
an issue in the Costello suit. Before the Costello suit was
initiated, CMinmates were entitled to receive four hours of
out door exercise per week.



In 1994, Diaz sued Sheppard in Florida state court alleging
(1) legal mal practice, (2) negligence, and (3) breach of contract.
Diaz clains that in agreeing to the stipulated final judgnent
upholding just two hours per week of CM out-of-cell exercise
Sheppard, in effect, negligently settled too cheaply. D az says
Sheppard ignored (1) a "large body of case law' that requires
prison admnistrators to provide all CMinmates with at |east one
hour of out-of-cell exercise per day: a m stake about the |egal
strength of the prisoners' claim and (2) the opinions in the
Costello case of the district court's "own appointed nedical
experts:" a mstake about the evidentiary strength of the
prisoners' claim

Sheppard's nmotion to renove Diaz's case to federal court
pursuant to 28 U.S. C. § 1441, on the ground that the district court
had original jurisdiction under 42 U S. C. 8§ 1983 and 28 U S.C. 8§
1331, was granted. Sheppard then noved to dism ss Diaz's conpl aint
under Rule 12(b)(6) for failure to state a claim D az noved to
remand the case to state court. The district court, stating that
Di az woul d have to establish the relief he seeks is required by the
United States Constitution, denied the notion to renmand. The
district court then granted Sheppard's notion to dismss on the
ground t hat cl ass counsel owes no duty to individual class nenbers.

Di scussi on

Sheppard clainms that jurisdiction is proper in the district
court because Diaz is attenpting to relitigate matters determ ned
in Costello. Sheppard clains that Diaz had the opportunity to

object to the proposed final judgment in Costello and that the



mal practice action is just an untinely objection to the settl enent
in Costello.? In addition, Sheppard says this case arises under
federal |aw because resolution of Diaz's clains necessarily turns
on the construction of federal law, that is, the Ei ghth Amendnent
to the United States Constitution. See Franchise Tax Board v.
Construction Laborers Vacation Trust, 463 U.S. 1, 8-10, 103 S.
2841, 2846, 77 L.Ed.2d 420 (1983).

Di az says he is seeking not outdoor exercise or declaration
of sone constitutional right, but only noney danages for Sheppard's
mal practice. Diaz contends that even if a court nust, in deciding
a case, interpret federal |law, that fact does not necessarily mean
the claimis sufficient to confer federal jurisdiction. See
generally Merrell Dow Pharmaceuticals, Inc. v. Thonpson, 478 U S
804, 813-14 & n. 11, 106 S.Ct. 3229, 3234-35 & n. 11, 92 L.Ed.2d
650 (1986). Then Diaz stresses that, to the extent federal lawis
mentioned in his conplaint, it is only to point out a way that
Sheppard negl ected his | egal duty of care (an essential el enent of
Diaz's state law mal practice claim: to establish that the federal
| aw at issue in Costell o—exercise requirenents under the Eighth
Amendnent —was settled, was favorable to prisoners |ike D az, and

shoul d have been known by Sheppard.

’Res judicata, collateral estoppel and estoppel defenses are
affirmati ve defenses in both Florida and federal courts. See
Pal mer v. McCallion, 645 So.2d 131, 133 (Fla.Dist.C.App. 1994);
Troxler v. Omens-Illinois, Inc., 717 F.2d 530, 533 n. 2 (11th
Cir.1983). These potential defenses have no inpact on the
question of whether the action set out in the conplaint arises
fromfederal law for jurisdictional purposes. See Caterpillar
Inc. v. WIllians, 482 U S. 386, 393-94, 107 S.Ct. 2425, 2430, 96
L. Ed. 2d 318 (1987) (case may not be renmpved on the basis of a
federal defense).



Di az basically argues that nointerpretation of federal lawis
necessary to adjudicate his state |law clains: t he fundanent al
| egal standards are substantially undi sputed. He says that, in the
l[ight of well-settled federal case |aw, Sheppard ignored the
Costell o court's appointed experts who recomended one hour of
exerci se per day. Briefly stated, Diaz charges that Sheppard
unreasonably underestinmated the strength of the prisoners' case
and, as a result, stipulated to a judgnent that was too
unf avor abl e.

On a notion to remand, the renoving party bears the burden of
establishing jurisdiction. See Tapscott v. M Deal er Serv. Corp.,
77 F.3d 1353, 1356 (11th G r.1996). The renoval statute shoul d be
construed narrowly wth doubt construed against renoval. See
Shanrock G| & Gas Corp. v. Sheets, 313 U S. 100, 107-09, 61 S.C
868, 872, 85 L.Ed. 1214 (1941). W look at the conplaint. As a
general rule, a case arises under federal lawonly if it is federal
| aw t hat creates the cause of action. See Franchi se Tax Board, 463
US at 8-10, 103 S.C. at 2846. The case, however, may arise
under federal law "if a well-pleaded conplaint established that

[the] right to relief under state law requires resolution of a

substantial question of federal law in dispute between the
parties.” Id. at 13, 103 S.C. at 2848. But, the "nere presence
of a federal issue in a state cause of action does not
automatically confer federal -question jurisdiction.”™ Merrell Dow,

478 U. S. at 813, 106 S.Ct. at 3234. See also More v. Chesapeake
& Chio Ry. Co., 291 U S 205, 212-15, 54 S.Ct. 402, 405-06, 78

L. Ed. 755 (1934) (that part of state statutory schenme requires sone



analysis of federal law is insufficient to 1invoke federal
jurisdiction).?
The district court erred in denying Diaz's notion to remand.
The nature of Diaz's conmplaint is that Sheppard is guilty of
mal practi ce, negligence and breach of contract under Florida |aw.
(We do not hint that Diaz's claimhas nerit or even that he has
stated a cl ai mupon which relief can be granted under Florida | aw).
No substantial question of federal law nmust be answered to
determne plaintiff's clainms, and federal jurisdiction is |acking.
See Ray v. Tennessee Valley Authority, 677 F.2d 818, 825-26 (11lth
Cir.1982) (holding, pre-Franchise Tax Board, that district court
had no federal jurisdiction to hear mal practice case arising from
def endant attorney's representation, per appointnment by court, of
plaintiff in 42 U . S.C. § 1983 action).
Whet her Sheppard in Costello msread or disregarded federal
law in such an unreasonable way so as to constitute |egal
mal practice in Florida is ultimately a question of state law. In

t he conpl aint, the Ei ghth Anendnent is nentioned only to support an

%The Costello litigation was a class action suit certified
under Federal Rule of Gvil Procedure 23. W note that the
Federal Rules of Civil Procedure do not create an i ndependent
basis for federal subject matter jurisdiction. See Fed.R Gv.P.
82. See also Creswell v. Sullivan & CGromwel I, 922 F.2d 60, 70
(2nd G r.1990) (Federal Rules do not create independent basis for
federal question jurisdiction); Pineville Real Estate Operation
Corp. v. Mchael, 32 F.3d 88, 90 (4th Cr.1994) (sane). D az
does not allege that his |lawer's error was one of failing to
conply with the nmechanisns set out in Rule 23 or sonme other rule
of federal procedure. Cf. Zi mrer Paper Products, Inc. v. Berger
and Montague, P.C., 758 F.2d 86 (3d G r.1985) (considering,
wi t hout di scussing basis for federal subject matter jurisdiction,
whet her cl ass counsel breached duty, not by m sunderstandi ng
substantive issues about the nerits, but by failing to foll ow
procedures of Rule 23 in class action).



element of Diaz's state lawclaim Cf. H Il v. Mrston, 13 F.3d
1548, 1550 (11th Cr.1994) (conplaint alleging violations by
def endant | awyer of state securities registration statutes did not
arise under federal law for purposes of federal question
jurisdiction, even though elenments of state |aw claim included
all eged know edge of, and failure to conply wth, federal
securities laws); Berg v. Leason, 32 F.3d 422, 426 (9th Cr.1994)
(malicious prosecution action does not arise under federal |aw
because one el enment requires proof that underlying federal action
was | egal ly untenable).

| f the pertinent Ei ghth Amendnent | aw was debat abl e, to deci de
whet her Sheppard' s understandi ng of the applicable lawin Costello
was wWithin the range of the reasonable will require no precise
determ nation of what the pertinent federal lawwas inreality; so
no substantial question of federal | aw needs to be decided. If the
pertinent Ei ghth Anendnment lawtruly was clearly settl ed before the
stipulated judgnent was entered in Costello, no substantial
guestion of federal law is presented: the question has already
been answered. W have no doubt that a state court can, if need
be, resolve matters of federal constitutional law to the point
necessary to determ ne whet her Sheppard's understandi ng of the | aw
was unreasonabl e.

Mor e i mportant, because Di az contends that Sheppard wongfully
i gnored the opinion evidence of the court-appointed experts, the
prof essi onal responsibility clainms in the conpl aint do not hinge on
t he substance of the Ei ghth Anmendnent (whatever it may be exactly

and about which there may be no controversy). Instead, they hinge



on his lawer's alleged negligence in evaluating the prisoners’
case and in basically agreeing to an inadequate settlenent given
all the circunstances in the Costello case—+ncluding the expert
opi ni ons supporting the need for nore exercise and the status, in
fact, of the law (uncertain or debatable or settled) at the time.*
See Hudson Ins. Co. v. Anerican Elec. Corp., 957 F.2d 826, 829
(11th G r.1992) (no federal jurisdiction in declaratory judgnment
action to determne insurer's liability because right torelief did
not depend on resol ution of CERCLA).

The district court |acked subject-matter jurisdiction over

Diaz's conplaint.®> W vacate and remand to the district court with

*For a case describing a court's decree as nore anal ogous to
a settlenent, see Pettway v. American Cast Iron Pipe Co., 576
F.2d 1157, 1168-75 (5th Cr.1978). By the way, whether the
stipulated final judgnent in Costello is in the nature of a
consent settlenent or the Costello court's own judgnent is not,
itself, a substantial federal question that m ght give the
district court jurisdiction. (No one has nmade this argunent
anyway.) The core allegation advanced in the pro se conplaint is
t hat Sheppard agreed to (or perhaps acqui esced in) the judgnment
because he negligently failed to evaluate properly and to pursue
the prisoners' exercise claim |In either event, the cause of
action arises fromstate | aw

¢ have read the dissent and personally would not be sorry
if the law conpell ed the result Judge Logan advocates for this
case. But, we think the cases he cites—none of which we contend
reached the wong result—are too different fromthis case to be
of much help. Most inportant, none involve the renoval from
state court of a case in which a conplaint for |egal mal practice
has been plead invoking state |law. See Laskey v. UAW 638 F.2d
954 (6th Cir.1981) (direct appeal by class of summary judgnent
granted to defendants in federal class action); MNeil v.
GQuthrie, 945 F.2d 1163 (10th G r.1991) (mandanus action to
require clerk of federal court to file pro se papers to enforce
consent decree in federal class action); G@uthrie v. Evans, 815
F.2d 626 (11th Cr.1987) (attenpted pro se direct appeal by
unnamed cl ass nenber of settled federal class action); Adans
Extract Co. v. Pleasure Hours, Inc. (In re Corrugated Contai ner
Antitrust Litigation), 643 F.2d 195 (5th Cr.1981) (direct appea
by objectors to settlenents in federal class action). And we are
unprepared to declare as a matter of |aw that counsel in a class



instructions to remand the case to state court.

VACATED and REMANDED.

LOGAN, Senior Circuit Judge, dissenting:

If I could viewthis as sinply a case of a client suing his
| awyer, a resident of the sane state, for malpractice |I would
concur in the majority opinion. But the mal practice action hereis
by a nenber of a class certified under Federal Rule of Civil
Procedure 23 in a federal court suit alleging unconstitutiona
prison conditions; the alleged malpractice is that class counsel
did not secure nore out-of-cell exercise tinme in negotiating a
settl enent approved by the district court.

Only one court has held that a Rule 23 cl ass nmenber can bring
a mal practice acti on agai nst class counsel. Zi nmer Paper Products,
Inc. v. Berger and Montague, P.C., 758 F.2d 86 (3d Cr.), cert.
denied, 474 U S. 902, 106 S.C. 228, 88 L.Ed.2d 227 (1985). That
case involved an alleged negligent failure to give notice to a
class nenber; the court denied relief after finding that counsel
had conmplied with court orders. In dicta the D.C. Grcuit has
indicated that it m ght recogni ze such a claim citing Zi nrer Paper
Products. Peters v. National R R Passenger Corp., 966 F.2d 1483,
1487 n. 3 (Fed.Cir.1992). No case, however, has ever held class
counsel liable for nmal practice. See Susan B. Koni ak, Through the
Looking d ass of Ethics and the Wong with Rights W Find There, 9
Geo. J. Legal Ethics 1, 14 (1995) (hereinafter Koni ak).

action suit has no professional obligations except those set out
by Rule 23. None of the cases cited to us has gone that far.

We do al so stress that we do not today hold M.
Sheppard |liable for mal practice.



In contrast, Laskey v. UAW 638 F.2d 954 (6th Cir.1981),
rejected a legal nmalpractice claim against the UAW which
represented plaintiffs in a federal class action, in the foll ow ng
wor ds:

Since appellants had the opportunity to object to the |egal

representation at the prior settlenment hearing and since a

finding that the cl ass was adequately represented i s necessary

for finding the settlenent was fair and reasonable, which in
turn was essential to approving the settlenent, appellants are
collaterally estopped from now asserting that the |egal
representati on was not adequate and that the UAW commtted
| egal mal practi ce.
ld. at 957 (citation omtted). InMNeil v. Guthrie, 945 F. 2d 1163
(10th Cir.21991), the court held that a plaintiff prisoner
di ssatisfied with actions of class counsel has tw options: to
"seek to intervene in the class action" or to "file a collateral
suit alleging that class counsel is not adequately representing the
class.” 1d. at 1167. These were regarded as the only avail abl e
remedi es because of the potential for abuse of class counsel
"Class counsel is entitled to be free from harassnent by class
menbers. " Id.

Al though no Eleventh Circuit cases have involved a suit
agai nst class counsel, Eleventh Circuit precedent is consistent
with McNeil. In fact, McNeil cited Guthrie v. Evans, 815 F.2d 626
(11th Cir.21987), in which a dissatisfied class nenber sought to
appeal a district court's judgnment in a prison conditions class
action. The court ruled that the class nenber |acked standing,
stating that "[t] he procedures for class actions are carefully set
forth in Fed. R Gv.P. 23." Id. at 628. It held the class nenber

(who coul d not opt out of the class) had only two avail abl e avenues

of relief: a notion to intervene or a collateral proceeding to



chal | enge t he adequacy of the representation. Nonrecognition of a
mal practice acti on agai nst cl ass counsel woul d al so seem conpel | ed
by the following oft-cited comments of the Fifth Grcuit, binding
in the Eleventh Grcuit, in Adans Extract Co. v. Pleasure Hours,
Inc. (In re Corrugated Container Antitrust Litigation), 643 F.2d
195, 212 (5th Gir.1981):

It is, ultimately, in the settlement terns that the class
representatives' judgment and the adequacy of their
representation is either vindicated or found wanting. |If the
terms thenselves are fair, reasonable and adequate, the
district court may fairly assune that they were negoti ated by
conpetent and adequate counsel; in such cases, whether
anot her team of negoti ators m ght have acconplished a better
settlenent is a matter equally conprised of conjecture and
irrel evance.

Despite the general rule that federal rules of procedure do
not create causes of action, clearly whether a class nenber nay sue
class counsel for nmalpractice arising out of a federa
court-approved settlenment is a federal question. The one court
that has explicitly recognized the possibility of a malpractice
suit against class counsel indicates that "the bounds of a class
counsel's fiduciary duty with respect to notice are determned in
| arge part by due process and Rule 23 requirenents.” Zi nmrer Paper
Products, 758 F.2d at 91. One commentator who favors such an
action states that "the class action court's responsibility under
Federal Rule of Cvil Procedure 23 to assess the adequacy of cl ass
counsel makes it wunlikely that the court wll use malpractice
actions as a neans of enforcing class counsels' obligations."
Koniak at 15. In arguing for recognition that author indicates a
mal practice action nust be based upon an interpretation of the

requirenments of Rule 23. 1d. Thus, if the courts are to recogni ze



the existence of a malpractice action on behalf of class nenbers
agai nst class counsel, it nust be grounded on federal law.  The
federal courts admnistering Rule 23 class actions could not
tolerate different views on recognition of such an action from
different state courts.

Thus, | would hold that the conplaint in the instant case is
a claimderived from federal |law and that the case was properly
renoved to federal court. | would affirm the district court's
di sm ssal of the action for the reason that we would not recognize
a mal practice claimagainst class counsel.

For these reasons | respectfully dissent.



