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Thi s appeal arises fromthe District Court's denial of
qualified imunity and denial of summary judgnent to Wayl and
Cifton, Jr., the Police Chief for the Cty of Gainesville.

Three former police officers, Sylvia Hll, Eugene Ross, and
Raynmond Giffin, brought suit against Cifton, alleging that they
were disciplined for testifying about Clifton before a grand

jury. Because Clifton is entitled to qualified immunity, we

reverse
| . BACKGROUND
Hll, Ross, and Giffin worked together in Internal Affairs
at the Gainesville Police Departnent. Hill was the Unit
Commander; Ross was Hill's imedi ate supervisor, while Giffin
reported to Hill. Hill, Ross, and Giffin allege that Internal

Affairs began an investigation of alleged m sconduct by a group
within the police departnent called Hallucinations 2000, and gave
proper notice to the City Manager that difton m ght be invol ved;
in response to this investigation, Cifton transferred the
plaintiffs fromiInternal Affairs; after an audit of I|nternal
Affairs reveal ed no wongdoing, Cifton stated that the

i nvestigation was concl uded and nothing would conme of it; difton
offered to transfer the plaintiffs to any position within the
department that they desired; State Attorney Len Regi ster then
contacted H Il and asked who he shoul d subpoena to enabl e the
grand jury to nake a decision as to whether the police departnent

shoul d be investigated regardi ng Hall uci nati ons 2000; the



plaintiffs testified before the grand jury regarding

Hal | uci nati ons 2000; in retaliation for the grand jury testinony,
Clifton re-opened the investigation into Internal Affairs and
then disciplined the plaintiffs.

Clifton denies that he retaliated against the plaintiffs for
their testinony before the grand jury. He clains that the
plaintiffs initiated a secret investigation w thout notifying the
City Manager; that he was not involved in any way with
Hal | uci nati ons 2000 and that the group turned out to be innocuous
in any event; that the grand jury and the independent
i nvestigator concluded that he had done nothing wong; that an
audit of Internal Affairs showed that investigative files were
m ssi ng, sone cases had not been conpl eted, some investigations
were untinmely or unauthorized, and certain direct orders had been
ignored; that in response to that m sconduct he disciplined the
plaintiffs; and that the plaintiffs had only gone to the grand
jury in order to gain | everage over himand prevent the deserved
di sci pline rather than out of any public concern about possible
corruption.

It is undisputed that H Il was told in April of 1991, prior
to any allegations or investigation concerning Hallucinations
2000, that she would be transferred fromlinternal Affairs; that
in early April she was transferred; that in early April Ross and
Giffin were "locked out" of Internal Affairs so that an audit
could be conducted; that the audit was concluded in June; that in

July Cdifton offered to transfer Hill to any position within the



police departnment (except Internal Affairs) if that was the end
of the matter; that the plaintiffs went to the grand jury anyway;
that after the plaintiffs went to the grand jury, the audit
findings were revi ewed and m sconduct charges were fil ed.

Hll, Ross, and Giffin brought suit against Cifton and the
City of Gainesville. The District Court granted summary judgnent
tothe Gty on all charges, but denied Cifton's notion for
summary judgnent based on qualified immunity. difton

i mredi atel y appeal ed the denial of qualified i munity.

1. STANDARD OF REVI EW
We review de novo a District Court's ruling that a public
official's conduct violated clearly established |aw so that the

official is not entitled to qualified inmmunity. Mtchell v.

Forsyth, 472 U. S. 511, 530 (1985).

Summary judgnent is proper if the pleadings, depositions,
and affidavits show that there is no genuine issue of materi al
fact and that the noving party is entitled to judgnent as a

matter of law. Celotex Corporation v. Catrett, 477 U S. 317, 322

(1986). The evidence nust be viewed in the |ight nost favorable

to the non-noving party. Augusta Iron and Steel Wrks, Inc. v.

Enpl oyers I nsurance of Wausau, 835 F.2d 855, 856 (1ith Cr

1988).

I11. ANALYSI S

A. Jurisdiction: Johnson v. Jones




Public officials are entitled to qualified imunity from
“"liability for civil damages insofar as their conduct does not
violate clearly established ... rights of which a reasonabl e person

woul d have known." Harlowv. Fitzgerald, 457 U S. 800, 818 (1982).

A public official may imediately appeal a denial of qualified
imunity where the disputed issue involves whether or not the
def endant's conduct constitutes a violation of clearly established
law. Mtchell, 472 U S. at 528. The public official may appeal
such a decision because it is considered a final, collateral order
regarding qualified inmmunity. 1d. at 528.

I n Johnson v. Jones, 115 S. Ct. 2152 (1995), the Suprene Court

further addressed the law of sunmary judgnment in the context of
qualified immunity. The issue inJohnson was whether there was any
evidence in the record to support the District Court's ruling that
a reasonabl e fact finder could find that the public officials were
involved in the plaintiff's beating. ! Id. at 2153-54. The
defendants admtted that such a beating was unconstitutional and
violated clearly established law, they only argued that the
District Court had erred when it found a genuine i ssue of materi al
fact in regard to their involvenent in the wunconstitutional
conduct. [d. 2154. The Suprene Court held that such a ruling by
the District Court could not be appealed as a final, collatera
order. |d. at 2156-58.

It seens clear to us that the Suprenme Court was not changing

'O phrased another way, whether there was enough evi dence
to create a genuine issue of material fact as to whether the
public officials were involved in the beating.
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the well-established law of qualified imunity in the context of
sumary judgnent, just elaborating onit. Wen faced with a notion
for summary judgnment based on qualified immunity, the District
Court nust determ ne whether there is a genuine issue of materi al
fact as to whether the defendant commtted conduct that violated
clearly established law. This analysis can be broken down i nto two
parts. First, what was the official's conduct, based on the
pl eadi ngs, depositions, and affidavits, when viewed in the |ight
nost favorabl e to the non-noving party? Second, coul d a reasonabl e
public official have believed that such conduct was | awf ul based on
clearly established | aw?

The resolution of the second issue constitutes a final,
collateral order. Mtchell at 528. A ruling on such an issue is
i medi at el y appeal able. 1d. Wen such aruling is appeal able, the
first issue -- the factual issue -- my be addressed by an
appel l ate court because it is a part of the core qualified inmunity

anal ysis. See Anderson v. Creighton, 483 U S 635, 641 (1987).

However, if only the first issue is appeal ed, namely what conduct
t he def endant engaged in based on the evidence viewed in the |ight
nost favorable to the plaintiff, and not the second issue, nanely
whet her that conduct violated clearly established |aw, then the

appel l ate court has no jurisdiction to hear the case. See Johnson,

115 S.C&. at 2159. The first issue -- the factual issue -- can
only be heard because it is a necessary part of the core qualified
imunity analysis, the resolution of which constitutes a final

collateral order; when the core qualified imunity issue is not



appeal ed, then the factual issue may not be either. 1d.

When the core qualified imunity issue is raised on appeal,
t he appell ate court has two options regarding howto deal with the
factual issue. "When faced with an argunment that the district
court mstakenly identified clearly established |aw, the court of
appeals can sinply take, as given, the facts that the district
court assunmed when it denied summary judgnent for that (purely
| egal) reason."™ 1d. at 2159. O, the court of appeals can conduct
its own review of the record in the light nost favorable to the
nonnmovi ng party. First, the appellate court may have to do so
because the trial court failed to state the facts it assuned. 1d.
Second, the appellate court can do so because such a determ nation
is part of the core qualified imunity analysis, as discussed

above. See Anderson, 483 U S. at 641. Third, even if such a

determ nation were not part of the core qualified inmunity
anal ysis, it would be "inextricably intertwi ned” with that anal ysis
and within the appellate court's pendent jurisdiction. Swint v.

Chanbers, 115 S.C. 1203, 1209 (1995). See also Johnson, 115 S. C

at 2159. O course, if there is any evidence in the record to
support the District Court's ruling that there was a genui ne issue
of material fact as to whether the official actually engaged in the
conduct that violated clearly established law, the District Court's

factual ruling will not be disturbed. See Celotex, 477 U. S. at

322.

B. Qualified Immunity



In the qualified imunity context, the plaintiffs have the
burden of proving that a reasonabl e public official would not have
believed that his actions were lawful, in light of <clearly
established |law. Anderson, 483 U S. at 641. difton argues both
that the District Court wongly applied the clearly established | aw
to the facts it found and that the record does not support sone of
the facts the District Court found, even when viewed in the |ight

nost favorable to the plaintiffs.

1. The Factual |ssue

Even when viewing the record in the |light nost favorable to
the plaintiffs, there is no genuine di spute regarding the foll ow ng
material facts: 1) while the plaintiffs were still in Interna
Affairs, difton told H Il that he was not happy with sonme of the
wor k product comi ng out of Internal Affairs; 2) Cdifton transferred
the plaintiffs out of Internal Affairs prior to the point at which
they testified before the grand jury; 3) Cifton, in consultation
with Gty Manager White, ordered an audit of Internal Affairs prior
to the plaintiffs testifying before the grand jury; 4) the
plaintiffs knew they were being investigated; 5) the plaintiffs
went to the grand jury after they knew they were being
investigated; 6) the plaintiffs wuld likely be in a better

enpl oynent position if the grand jury indicted Clifton.?

’I't is true that Clifton had offered at least Hll the
chance to be transferred anywhere she wanted ot her than Internal
Affairs. However, H Il wanted to be transferred back into
Internal Affairs, and neither she nor the other plaintiffs
reached any agreenent with Cdifton. The only chance for the
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2. Clearly Established Law
A governnent enployer may not retaliate against a public

enpl oyee for engaging in protected speech. Bryson v. Gty of

Waycross, 888 F.2d 1562, 1565 (11th Cir. 1989). \Where the public
enpl oyer denies that the enpl oyee was disciplined in violation of
that enployee's first anmendnent rights, the court engages in a
four-stage anal ysis: 1) the enpl oyee's speech nust involve a matter
of public concern in order for it to be protected, 2) the
enpl oyee's first anendnent interests nust outweigh the public
enpl oyer's interest in efficiency (the Pickering® bal ancing test),
3) the enpl oyee must have been disciplined, in substantial part,
because of the protected speech, and 4) the public enployer nust
not be able to prove by a preponderance of the evidence that it
woul d have disciplined the enployee even w thout the protected
speech. Bryson, 888 F.2d at 1565-66.

Whet her a statenent involves a matter of public concern is a
guestion of law for the judge, who nust consider the purpose of the
enpl oyee' s speech by anal yzing "the content, form and context" of

the statenent. |1d. See also Ferrara, 781 F.2d 1508, 1513 (11lth

Cr. 1986). If the relevant speech was notivated by persona
concerns instead of public concerns thenit is not protected by the

Fi rst Anendnent in this context. Connick v. Myers, 461 U.S. 138,

147-48 (1983). The issue here is not whether the enployee is

plaintiffs to receive what they wanted, then, was through a grand
jury indictnent or report.

®Pickering v. Board of Education, 391 U S. 563 (1998).
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entitled to make the statenent, but rather whether the enpl oyee is
entitled to retain enpl oynent and avoi d di sci pline after maki ng the
st at enent . The Suprenme Court has decided that only statenents
notivated by public concern deserve such protection because
ot herwi se every criticismof a public official and every enpl oynent
di spute woul d "plant the seed of a constitutional case.” Id. at
149. "[Government officials should enjoy wide latitude in
managing their offices, wthout intrusive oversight by the
judiciary in the name of the First Amendnent." 1d. at 146.
Furthernore, even if the enployee's speech touches upon a
matter of public concern, a Pickering bal anci ng nust be conducted
to determne whether the governnent office was justified in
di scharging the enployee. Connick, 461 U S. at 149. A public
official is entitled to qualified imunity, except in "the
extraordi nary case where the Pickering balancing would | ead to the
i nevitable conclusion that the discharge of the enployee was

unl awf ul . " Dartland v. Metropolitan Dade County, 866 F.2d 1321

1323 (11th GCir. 1989).
In Morgan v. Ford, 6 F.3d 750 (11th Cr. 1993), an enpl oyee

was fired after conplaining about sexual harassnment. This Court
concluded that her statenent regarding sexual harassnent did not
involve a matter of public concern because, even though sexua
harassnment is a matter of "inportant social interest,” the purpose
of the statement was not to raise issues of public concern, but
rather to further her own "entirely rational self-interest.” |Id.

at 755.
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In the instant case, possible police corruption is obviously
a matter of inportant social interest; however, in this qualified
immunity context, we must focus on what Cifton knew. Even when
view ng the evidence in the light nost favorable to the plaintiffs,
it isclear that Cifton knewthe plaintiffs went to the grand jury
after they knew they were being investigated, and hoped to gain
froma grand jury indictnent or report. It is obvious to us that
Clifton viewed their actions as intended to put pressure on himto
prevent himfromfoll ow ng through with the investigati on whi ch had
al ready commenced and which led to the ultimte discipline. In
light of the information available to Cifton, we cannot concl ude
that clearly established law told himthat the plaintiffs' grand
jury testinony was a matter of public concern rather than personal
gain. W know of no case which mght have clearly told Cifton
that he could not take the disciplinary action indicated by an
i nvestigation which was initiated before he even knew about the
al l egedly protected speech, and in circunstances where the public
concern inplication was doubtful. Thus, we conclude that Cifton

is entitled to qualified inmunity.

| V. CONCLUSI ON
Applying the anal ysis required by Suprene Court precedent, we
conclude that Cifton's conduct did not violate clearly established
law and so he is entitled to the protection provided by qualified
imunity. We vacate the order of the District Court and remand

Wi th instructions that sumary judgnment be entered in favor of the
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appel | ant.

VACATED and REMANDED wi th i nstructi ons.
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