United States Court of Appeals
El eventh Gircuit.
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Darryl RI CHARDSON, Pl aintiff-Appellant,
V.

CE MLLER d.b.a. CE Mller Freight & Seafood; Raynond F
Si ms, Def endant s- Appel | ees.

Dec. 16, 1996.

Appeal from the United States District Court for the Northern
District of Florida. (No. 91-40210-Mw), Maurice M Paul, Judge.

Bef ore KRAVI TCH and COX, G rcuit Judges, and CLARK, Senior G rcuit
Judge.

CLARK, Senior G rcuit Judge:

Plaintiff-appellant Darryl Richardson is a resident of the
State of CGeorgia. Defendants CE. MIler d/b/a C.E. MIler Freight
and Seafood ("MIler") and Raynond F. Sins ("Sins") are domciled
in the State of Florida. Ri chardson and Tomry Lee Hester were
enpl oyed by Saturday Moving and Storage ("Saturday Moving") of
Savannah, Georgia, to deliver personal property owned by WIIliam
and Paula Martin to West Virginia and by Linda Peckham Birney and
Richard Birney to Massachusetts. Sins was enployed by Mller to
del i ver seafood to New York and was driving M|l er's ei ghteen wheel
tractor-trailer.

On Novenber 30, 1988, Richardson and Tommy Lee Hester were
driving "UHaul type vehicles” on 1-95 in South Carolina.
Ri chardson and Hester pulled off the highway onto the energency
lane to repair the faulty turn signals on Hester's vehicle. After
the repairs were conpleted, Hester and Richardson started their

vehi cl es and began noving north in the energency | ane, displaying



their left turn signals. As they began to nove into the right |ane
of the highway, their vehicles were struck by MIller's vehicle
driven by Sins, the contents of their vehicles were destroyed, and
Ri chardson was i nj ured.

The owners of the destroyed property filed actions against
Si ms, Richardson, Hester, and Saturday Moving in the South Carolina
state court’. The law firmof Duffy and Feenster filed an answer

on behal f of Saturday Mving, R chardson, and Hester but was | ater

repl aced as counsel by attorney Walter Bil bro. On the day of
trial, Saturday Moving filed for bankruptcy. Bilbro was ill and
not present during the trial. Richardson stated that he went to

court expecting to be represented by counsel, but was told that
Bil bro wanted to speak with hi mby tel ephone. Richardson said that
Bilbro told him by tel ephone that he would not represent him at
trial. Ri chardson said that he had no opportunity to seek the
advi ce of other counsel. Bilbro stated by affidavit that, before
the trial, he agreed with the plaintiffs' counsel and the Speci al
Referee "in an effort not to delay or continue the hearing in this
matter" that R chardson would testify and be present, the
plaintiffs would not proceed against himto collect any judgnent,
and "it would be stipulated that the findings or rulings nmade by
the Special Referee would not effect (sic)" Richardson's state

court action against MIller? Neither MIler nor Sins were parties

'The property owners' actions were Martin v. Sins, No. 89-
CP-15-711 (Colleton Co. C. P.) and PeckhamBirney v. Sins, No. 89-
CP-15-71 (Colleton Co. CP.).

°Bil bro al so said that he and the plaintiffs' counsel agreed
to drop Saturday Moving "as a party in order to not violate the
automatic stay inposed by the filing of the bankruptcy and in



to these agreenents. Thus, the agreenents between the plaintiffs
and Richardson have no effect upon the case under review by this
court.

On Decenber 21, 1990, the Special Referee entered judgnent for
the Martins for $40,777.40, and for the Birneys for $6,901.95
agai nst Ri chardson, Sins, Hester, and Saturday Myving. The Speci al
Referee found Richardson negligent for failing to yield the
right-of-way and that his negligence was a proxi mate cause of the
acci dent. The Special Referee also found Sinms negligent for
exceeding the posted speed |imt and failing to keep a proper
| ookout, his negligence al so being a contributing proxi mate cause
of the accident. Ri chardson, through Bilbro, noved for
reconsi deration because the judgnent failed torecite that it would
not affect Richardson's pending litigation.® Bilbro then w thdrew
from the case, and attorney Randall A Schm dt substituted as
Ri chardson's counsel. The Special Referee denied reconsideration,
finding that there was anple evidence to support the conclusion
t hat Ri chardson was negligent and, therefore, jointly and severally
liable. He also found that there was no agreenent that woul d have

prevented a ruling against Richardson, and no error in trying the

order not to delay or continue the hearing.” R1-46 at 2,

Affidavit at 2. Richardson's action for his injuries, Ri chardson
v. Mller, No. 90-CP-15-254 (Colleton Co. C.P.), was voluntarily
di sm ssed, pursuant to S CR Cv.P. 41(a), on February 28, 1991.

%The notion for reconsideration al so argued that the
judgnment failed to recite that Saturday Mving had been dropped
fromboth suits as a party in order not to violate the bankruptcy
automati c stay.



cases as to all defendants without Bilbro.* The Special Master
made no findings on the judgnent's effect on Richardson's pending
litigation.?®

Mller and Sins allege that the action is barred by
Ri chardson's contri butory negligence and res judi cata or col |l ateral
est oppel because the sane issues were fully litigated in the South
Carolina state action.

The district court dismssed the action, finding that res
judicata and coll ateral estoppel applied. The court found that,
under South Carolina's expansion of the collateral estoppel
doctrine, it applied because, although the South Carolina action
was against Sinms and not MIller, Richardson had entered a
beneficial agreenent and had failed to raise all available clains
agai nst co-defendants in the state court proceeding. The court
al so concluded that res judicata also prevented Richardson from
mai ntai ni ng the action because, although the parties were not the
same, there was privity between MIler and Sins due to their

enpl oyment rel ati onship. ®

‘Si ns appeal ed the judgnent, but disnissed his appeal after
he settled with the Martins in June 1992, and a satisfaction of
judgnment was entered on his behalf. (R1-45, Exhs. C, D, and E)
The case was di sm ssed agai nst Hester on settlenent in February
1992. (R1-45, Exh. F). R chardson never appeal ed or
cross- appeal ed the judgnent.

®The Special Master also made no findings on whether
Sat urday Moving had been dropped as a party to the actions by the
agr eenent .

®The district court may have erred on the res judicata
ruling. In Mackey v. Frazier, 234 S.C. 81, 82, 106 S.E. 2d 895,
899-900 (1959), the court held that, even though an enpl oyer
could be held liable for an enpl oyee's negligence under
respondeat superior and the doctrine of estoppel may apply, "the
parties are not the sanme and there is no such privity between



This court reviews a district court's conclusions on res
judicata and col | ateral estoppel de novo’ and the |egal conclusion
that an issue was actually litigated in a prior action under the
clearly erroneous standard.® Under the federal full faith and
credit statute, 28 U S.C. 8§ 1738, federal courts give preclusive
effect to a state-court judgnent whenever the courts of the state

from which the judgment emerged would do the sane. ®

Ther ef or e,
this court nmust |l ook to the preclusion | aw of South Carolina.

The South Carolina courts have adopted and confirnmed the use
of the American Law Institute's application of issue preclusion as
the | aw of the state.' Therefore, in South Carolina, res judicata
appl i es when:

(1) thereis a final judgnent on the nmerits in a prior action,
and

(2) the second action is based on the sane claimas the issues
actual ly Iitigated or which m ght have been litigated in the
first action.™

Further, "the doctrine of nonnutual collateral estoppel” appliesin

them as is necessary for the application of" "res judicata."

‘Manning v. Gty of Auburn, 953 F.2d 1355, 1358 (11th
Gr.1992).

®%Vazquez v. Metropolitan Dade County, 968 F.2d 1101, 1106
(1992).

Farred v. Hicks, 915 F.2d 1530, 1533 (11th Gir. 1990).

“See Beal| v. Doe, 281 S.C. 363, 370-371, 315 S.E. 2d 186,
190-191 (S.C Ct. App. 1984), citing Restatenment (Second) of
Judgnents § 29 at 291-92 (1982); South Carolina Property and
Casual ty I nsurance Guaranty Association v. Wal-Mart Stores, Inc.,
304 S.C. 210, 213, 403 S.E. 2d 625, 627 (S.C. 1991).

“Liberty Mitual Insurance Conmpany v. Enployers |nsurance of
Wausau, 284 S.C. 234, 325 S.Ed 566, 568 (S.C. Ct.App.1985),
quoting Stewart, Res Judicata and Col | ateral Estoppel in South
Carolina, 282 S.C L.Rev. 451, 452 (1977).



Sout h Carol i na when

(1) thereis a final judgnent on the nmerits in a prior action,
and

(2) the second action is based on a different claim but is
based on an issue that was actually litigated and directly
determined in a prior action, if

(3) the party had a full and fair opportunity to litigate the

issue in the first action and there are no circunstances that

justifY affording him a second opportunity to retry the

i ssue.

The South Carolina courts have expanded the requirenent for
privity in applying estoppel by judgnent, based on "the whol esone
principle which allows every litigant one opportunity to try his
case on the nmerits, but limts him in the interest of the public
to one such opportunity."* They have held that, in the context of
collateral estoppel, "privity" does not enbrace relationships
bet ween persons or entities, but relationships between the person
and the subject matter of the litigation.™

A party is precluded from relitigating an issue under the
doctrine of collateral estoppel unless he lacked a full and fair
opportunity to litigate the issue in the first action or other

circunstances justify affording him an opportunity to relitigate

the issue.™ In determning whether a full and fair opportunity to

21d.; Irby v. Richardson, 278 S.C. 484, 485, 298 S.E. 2d
452, 454 (1982); Roberts v. Recovery Bureau, Inc., 316 S.C. 492,
450 S.E. 2d 616, 619 (1994).

“Gahamv. State FarmFire and Casual ty |nsurance Conpany,
277 S.C. 389, 287 S.E.2d 495, 496 (1982).

“Roberts v. Recovery Bureau, Inc., 450 S.E. 2d at 619,
citing Richburg v. Baughman, 290 S.C. 431, 351 S.E. 2d 164 (1986).

®Rest at ement (Second) of Judgnents § 29 (1982).



litigate was present, one factor to be considered is "other

conpel ling circunstances. "™

To our know edge South Carolina has
not considered whether adequate representation of a party is a
factor to be considered in determ ning whether a party had a ful
and fair opportunity to contest a decision said to be controlled by
col l ateral estoppel.

O her courts have considered this issue. |n deciding whether
a debt in bankruptcy was nondi schargeabl e based on a state court
consent decree, the Seventh Circuit, in K ingman v. Levinson',
noted that one requirenent for the application of collateral
estoppel is whether "the party agai nst whomcol | ateral estoppel is
i nvoked nust be fully represented in the prior action."*®

In Conte v. Justice®, the court considered whether collateral
est oppel should apply to a driver and passenger who were injured in
an autonobi |l e accident, when the other driver's liability had been
previously litigated. |In deciding whether a party had a full and
fair opportunity to contest the decision said to be controlling,
the court revi ewed the experience and conpetence of counsel.? The
court noted that there are situations where an i nsurance conpany's
1

lawer may fail to provide a defendant adequate representation.?

The court stated that it was conceivabl e that an i nsurance conpany

®Rest at ement (Second) of Judgnments § 29(8).
17831 F.2d 1292 (7th Cir.1987).

¥l d. at 1295.

9802 F. Supp. 997 (S.D.N.Y.1992).

2| d. at 1003.

2 d.



m ght not have made a substantial investnent of tine and effort in
defending an action if the plaintiff suffered relatively mnor
injuries or the claiminvolved a relatively small sum of noney. *

This is analogous to the situation presented here. It is
undi sputed that attorney Bil bro was enpl oyed by Sat urday Movi ng and
Storage to defend the conpany in the litigation in South Carolina
as well as the driver Richardson. The day before trial Saturday
Moving filed bankruptcy proceedings in Savannah, Georgia. The
trial proceeded wi thout Saturday Moving as a party because of the
automatic stay. Bilbro did not appear at trial because of illness.
Ri chardson |acked the opportunity to retain new counsel and
appeared at trial wthout counsel. Therefore, it appears that
Ri chardson may not have been provided a full and fair opportunity
to contest the decision in the prior action.

VWiile we join the other Crcuits who have considered the
probl em of applying the doctrine of collateral estoppel when the
party bei ng estopped | acked counsel and was not provided a full and
fair opportunity to contest the prior action, we elect to remand
this case for a further hearing before the district court rather
than nmerely directing that the case be tried.

W are not at all satisfied that if Bilbro had been at the
trial representing R chardson, the outcome could have been any
different. Bilbro says this in an affidavit supporting
Ri chardson's action in this case:

4. That counsel for the Plaintiff and the Speci al Referee

?ld., citing Schwartz v. Public Admnistrator of the County
of Bronx, 24 N.Y.2d 65, 73-74, 298 N Y.S. 2d 955, 962, 246 N. E. 2d
725, 730 (N.Y.Ct.App. 1969).



agreed in an effort not to delay or continue the hearing in
this matter and that Daryl Richardson would testify and be
present; however, since he was essentially financially
destitute, the Plaintiffs would not proceed against himto
col |l ect any judgnent and that it woul d be stipulated that the
findings or rulings nmade by the Special Referee would not
effect (sic) the case in which he is the Plaintiff entitled

"Daryl Richardson, Plaintiff, vs. CF. Mller, dba CF

MIler's Freight and Seaf ood and Ri chard F. Sins, Defendants,"

which is filed in the Colleton County Court of Comon Pl eas,

Case Number 90- CP-15-254. %

Wil e we have reviewed all of the file in the district court,
that file does not have all of the significant portions of the
proceedings in the South Carolina court. FromBilbro' s affidavit
and bits and pieces of the South Carolina file that is in the
district court we can assune the follow ng m ght be true: (1) Sins
and MIler were never parties to any stipulation that R chardson
woul d not be bound by the South Carolina court's findings and
j udgment ; (2) that the trial largely consisted of the trial
court's findings based upon pretrial depositions rather than
evi dence being presented to the court, and thus R chardson may not
have been called upon to testify; (3) that the absence of
Ri chardson's counsel nmay not have prejudi ced the outcone as far as
Ri chardson was concer ned.

Qur remand to the district court is for a determ nation of
whet her Richardson is entitled to relitigate an issue already
determ ned agai nst him because he did not have a full and fair
opportunity to contest the issues in the South Carolina court
caused by his lack of counsel at that trial. W hold that a
show ng of |ack of counsel makes out a prima facie case of |ack of

such an opportunity. The burden of proof is shifted to the

®R1-46, Exh. 2 (affidavit of Bilbro).



def endants to show there was no prejudice that could have affected
t he out cone.

REVERSED and REMANDED.

COX, Circuit Judge, dissenting:

The i ssue on this appeal is whether the doctrine of coll ateral
estoppel applies to bar Richardson from relitigating a South
Carolina state court's finding that R chardson's negligence
proxi mately caused an accident. Richardson argues that because he
was not represented by counsel during the state hearing, he did not
then have a full and fair opportunity to litigate the negligence
i ssue. Consequently, Richardson contends that South Carolina's
earlier finding of negligence cannot undergird the defensive use by
MIller and Sins of collateral estoppel in this federal action
MIller and Sins maintain that the South Carolina rules on
collateral estoppel do allow them to use defensively the state
court's finding that Ri chardson was negligent.

The United States Constitution, Article IV, mandates that full
faith and credit be given to the "judicial proceedings of every
other state ..." See also 28 U S.C. § 1738. Consequently, it is
wel | -settled that:

[ A] federal court nust give to a state-court judgnent the sane

preclusive effect as would be given that judgnent under the

| aw of the State in which the judgnent was rendered.
Mgra v. Warren City School Dist. Bd. O Educ., 465 U S. 75, 81
104 S.Ct. 892, 896, 79 L.Ed.2d 56 (1984). For this reason, al
parties are correct to conclude that the determ nation of this case
turns on an analysis of South Carolina | aw

In Beall v. Doe, 281 S.C. 363, 315 S.E.2d 186 (1984), the



South Carolina Supreme Court enbraced the Restatenent (Second) of
Judgnents' rule of collateral estoppel or issue preclusion. This
rule requires that the party against whom defensive collatera
estoppel is asserted nust have had a full and fair opportunity to
litigate the issue in the first action. 1d. 315 S. E. 2d at 190.
This is the crux of R chardson's argunent. He contends,
specifically, that because his enpl oyer, Saturday Moving, filed for
bankruptcy on the day of the trial, because the attorney
representing Saturday and Richardson failed to appear, and because
he did not have the tine to find another attorney, he did not have
a full and fair opportunity to litigate the negligence issues. In
essence, then, R chardson asks this court to recognize an
absence-of -l awer or ineffective assistance of trial counsel
exception under the South Carolina rules on collateral estoppel.

Ri chardson can cite no case lawto support his contention that
the absence of a party's lawer at trial is a factor to be
considered in determ ning whether that party had a full and fair
opportunity to contest a decision. South Carolina has never
articul ated such an excepti on.

Mor eover, the district court noted that Ri chardson's attorney,
Bi | bro, did continue to represent R chardson even though Bil bro was
not at trial. Ri chardson apparently obtained the benefit of an
agreenent that no judgnment would be collected fromhim

| concur with the district court's conclusion that Ri chardson
had a full and fair opportunity to litigate the issue of his
negligence and its proximate results, even if he did not take ful

advant age of that opportunity. | would affirmthe district court's



j udgnent .



