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Tow ng; Morris Solow, David Solow, d/b/a Dave's Tow ng; Kenneth
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Appeal from the United States District Court for the Mddle
District of Florida. (No. 92-271-C v-Ftm23D), Ceorge T. Swartz,
Magi strate Judge.

Bef ore ANDERSON and CARNES, Circuit Judges, and Oaens District
Judge.

CARNES, Circuit Judge:

Col l'ier County Sheriff Don Hunter and Captain L. Wayne G aham
appeal from a judgnent entered against them in their official
capacities. That judgnent followed a jury trial and was entered in
favor of plaintiffs Mrley's Auto Body, Inc., and David Sol ow,
d/ b/ a Dave's Tow ng. The main question presented inthis 42 U S.C
8§ 1983 case is whether two wecker service conpanies, and their
owners, had a constitutionally protected property interest in
remai ni ng on a wecker rotation call |ist maintained by the Collier
County Sheriff's Ofice. Because such property interests nust be

determ ned by reference to state |aw, and because we can find no

"Honorable Wlbur D. Osens, U.S. District Judge for the
Mddle District of Georgia, sitting by designation.



Florida lawto support their claimof entitlenent, we hold that the
plaintiffs have failed to establish that they had a property
interest protected by the Due Process Cause of the Fourteenth
Amendnent. Therefore, we will reverse the judgnment of the district
court with respect to the procedural due process claim

Additionally, this case involves the cross-appeal of the
i ndi vidual plaintiff David Sol ow. Solow, who clainmed that Captain
Graham violated his right wunder the Fourth and Fourteenth
Amendnents to be free of unreasonable seizure, appeals fromthe
judgment entered by the district court after it granted a defense
notion for a directed verdict. Because the record does not
sufficiently link Captain Gaham to the arrest related to this
claim we will affirmthe district court's judgnent as to it.

| . FACTS AND PROCEDURAL HI STORY

County sheriffs' offices and other |aw enforcenent agencies
that are called to the scene of autonobil e accidents and breakdowns
regularly summon weckers to tow away disabled vehicles. These
calls or referrals are an i nportant source of business for wecker
service conpanies. The Collier County Sheriff's Ofice, |ike many
| aw enforcenment agencies, nmamintains a "rotation list" of |oca
private wecker service conpanies that it calls on arotating basis
when w ecker services are required.

I n Cct ober 1990, Sheriff G ahamissued a docunent entitled the
"Collier County Sheriff's Ofice Wecker Service Policy." The
twel ve- page typewitten policy specifies the various equi pment and
operating standards for wecker service providers seeking to be

pl aced on the rotation list, sets up an application process, and



spells out the operational details of the rotation system The
policy also requires that wecker services on the rotation I|ist
conply with the terns it specifies in order to remain on the |ist.
The provisions of the policy are quite detail ed.

The plaintiffs are two wecker service businesses and their
operators in Collier County. Both wecker services fornerly
received referral business fromthe Collier County Sheriff's Ofice
t hrough participation in the rotation call system Due to various
incidents involving their operators and enployees, both of the
wr ecker services were renoved fromthe rotation |ist. ! The
plaintiffs received no notice or opportunity for a hearing before
they were renoved fromthe I|ist.

After being renmoved fromthe list, the plaintiffs commenced
this lawsuit under to 42 U.S.C. § 1983. Although the plaintiffs
initially sought recovery under a nunber of theories of liability,
the parties primarily focused on the plaintiffs' procedural due
process claim and so do we.” Additionally, David Sol ow stated a

cl ai m agai nst Captain G aham alone for unreasonable seizure in

The incidents leading to the renmoval of the plaintiffs from
the rotation list included various traffic citations and cri m nal
charges, each of which was |ater reduced, dism ssed, or nolle
prossed. One such incident ultimately led to the arrest of David
Sol ow on a charge of tanpering with evidence, and that arrest
forms the basis for Solow s Fourth Amendnment claim which is
di scussed on pp. 18-20, bel ow.

’l'n addition to constitutional clains, discussed infra, the
plaintiffs included in their conplaint a claimfor breach of
contract. Under this theory, the plaintiffs contended that the
wr ecker rotation policy, as inplenented by the Collier County
Sheriff's Ofice, created a contractual relationship. The
district court dismssed this claim finding that the
rel ati onship between the parties had "no nutuality of obligation
to forma contract,” and the plaintiffs did not appeal that
di sm ssal



viol ation of the Fourth and Fourteenth Anendnents. At the close of
the plaintiffs' evidence, the district court directed a verdict in
favor of Captain Grahamon that claim

1. DUE PROCESS CLAI M
A. THE | SSUE

Resol ution of the due process cl ai mdepends on the answer to
a single question: Did the plaintiffs have a constitutionally
protected property interest inremining ontherotationlist? "In
assessing a claim based on an alleged denial of procedural due
process a court nust first deci de whet her the conpl ai ning party has
been deprived of a constitutionally protected |iberty or property
interest. Absent such a deprivation, there can be no deni al of due
process."” Economc Dev. Corp. v. Stierheim 782 F.2d 952, 954-55
(11th Cir.21986). It is undisputed that the plaintiffs received no
noti ce or opportunity for a hearing prior to being renmoved fromthe
rotation call list. Therefore, as the defendants concede, if the
plaintiffs had a constitutionally protected property interest in
remai ning on the rotation list, they were deprived of that interest
wi t hout due process of |aw.

The crux of the plaintiffs' argunment is that the "nutually
explicit understandings of the parties,” taken together with the
witten policy, gave rise to a property interest under the
principles outlined in Board of Regents v. Roth, 408 U S. 564, 92
S.C. 2701, 33 L.Ed.2d 548 (1972). The defendants argue that the
plaintiffs msconstrue the principles of Roth, at Ileast as
clarified by the Suprene Court's subsequent decision in Bishop v.

Wod, 426 U.S. 341, 96 S.Ct. 2074, 48 L.Ed.2d 684 (1976). Relying



on Bi shop and deci sions of this Court that address the creation of
property rights, the defendants argue that such property rights
nmust be determi ned by reference to state law, and that Florida | aw
recogni zes no property interest under the circunstances of this
case. Accordingly, the defendants contend that the district court
commtted reversible error by failing to hold, as a matter of | aw,
t hat no such interest existed and by denying their summary judgnment
and directed verdict notions on this claim W agree.?
B. STANDARD OF REVI EW

"State | aw defines the paraneters of a plaintiff's property
interest for section 1983 purposes,” Mackenzie v. Cty of
Rockl edge, 920 F. 2d 1554, 1559 (11th Cir.1991) and "[w] het her state
| aw has created a property interest is a legal question for the
court to decide.” 1d. (quoting Marine One, Inc. v. Manatee County,
877 F.2d 892, 894 (11th G r.1989)). CQuestions of |aw are subject
to de novo review by this Court. E. g., Swint v. Cty of \Wadl ey,
Ala., 51 F.3d 988, 994 (11th Cir.1995).
C. ANALYSI S

In Board of Regents v. Roth, 408 U S. 564, 92 S.C. 2701, 33
L. Ed.2d 548 (1972), the Suprene Court discussed the basic

princi pl es governi ng the exi stence of property interests subject to

%The district court submtted to the jury the ultinmate
guestion of whether the plaintiffs' constitutional rights were
violated. That was error. The function of the jury, insofar as
l[iability is concerned, is to decide genuine issues of materi al
fact, of which there are none in this case. It is the function
of the court, not the jury, to decide |egal issues, such as
whet her the wecker service policy that indisputably existed in
this case created a property interest. Because there are no
genui ne issues of material fact involving the wecker service
policy claim the |legal issue of whether the policy created a
property interest is dispositive of this claim



procedural due process protections: "To have a property interest
in a benefit, a person clearly nust have nore than an abstract need
or desire for it. He nust have nore than a unil ateral expectation
of it. He nust, instead, have a legitimate claimof entitlenment to
it." 1d. at 577, 92 S.C. at 2709. The Court further explained
how such a claim of entitlenment nay be created: "Property
interests, of course, are not created by the Constitution. Rather
they are created and their dinmensions are defined by existing rules
or understandings that stem from an independent source such as
state law...." 1Id.

In Perry v. Sindermann, a conpanion case to Roth, the Suprene
Court reiterated the conceptual basis for the creation of property
rights: "Aperson's interest in a benefit is a "property' interest
for due process purposes if there are such rules or nutually
explicit understandings that support his claimof entitlenment to
the benefit...." 408 U.S. 593, 601, 92 S. Ct. 2694, 2699, 33
L. Ed. 2d 570 (1972). The plaintiffs point to the phrase "nutually
explicit understandi ngs" as support for their argunment that their
relationship with the Collier County Sheriff's Ofice creates a
cogni zabl e property interest, even in the absence of a contract
with that office, and even in the absence of any supporting Florida
statute, regul ation, court decision, or any other source of Florida
law creating the entitlenent. The plaintiffs' argunment fails
however, because it disregards the post-Roth teachings of the
Suprene Court, and it is inconsistent with the law of this Crcuit
regarding the creation of constitutionally protected property

i nterests.



After Roth and Perry, the Supreme Court clarified the
rel ati onship between state law and the creation of property
interests, holding that "the sufficiency of the claim of
entitlement nust be decided by reference to state aw. " Bishop v.
Whod, 426 U.S. 341, 344, 96 S. . 2074, 2077, 48 L.Ed. 2d 684 (1976)
(policeman had no property interest in his continued public
enpl oynment because North Carolina lawdid not act to create such an
interest); see also Logan v. Zimerman Brush Co., 455 U. S. 422,
430, 102 S.Ct. 1148, 1155, 71 L.Ed.2d 265 (1982) ("The hal | mark of
property ... is an individual entitlenent grounded in state |aw,
whi ch cannot be renoved except "for cause.' ") (enphasis added).

This Court has consistently applied the teachings of Bishop
in the context of due process deprivation clains by looking to
state law to determne whether a property interest has been
creat ed. See Varren v. Crawford, 927 F.2d 559, 562-64 (1lth
Cir.1991) (applying CGeorgia law to the question of whether the
plaintiff in a wongful discharge case had property interest in his
county job and observing that even a "nutual understandi ng" cannot
Ccreate a property interest contrary to state |law); Mackenzie, 920
F.2d at 1559 (holding that plaintiff had no property interest in a
buil ding permt because Florida |law creates no such interest);
Marine One, 877 F.2d at 894 (sane); Shahawy v. Harrison, 875 F.2d
1529, 1532 (11th Cir.1989) (relying on Florida statutory law in
hol di ng that physician had a property interest in the continuation
of his nmedical staff privileges); Schneider v. Indian River
Community College Found., 875 F.2d 1537, 1544 (11th G r.1989)

(examning Florida statutory |law and holding that plaintiffs in



wr ongf ul di scharge case had no property interest in their continued
enpl oynment at a conmmunity college radio station); Wiitfield v.
Finn, 731 F.2d 1506, 1508 (11th G r.1984) (applying Al abama |aw in
determ ning that discharged city police officer had no property
interest in his job); see also Lassiter v. Alabama A& MUniv., 28
F.3d 1146, 1148-52 (11th G r.1994) (en banc) (looking to Al abama
law in holding that state university officials were entitled to
qualified immunity in wongful discharge case because it was not
clearly established that university vice president had a property
i nterest under state law in continued enpl oynent).

The decision in Bishop and this Court's precedents make cl ear
that, if the plaintiffs in this case had a protected property
interest in remaining on the wecker rotation list in Collier
County, that interest nust be rooted in Florida |[|aw The
plaintiffs do not cite, and we have not found, any decision of any
Florida court indicating that they had an entitlenent to remai n on
the rotation list. Neither do they cite, nor have we found, any
Florida statute, state admnistrative regulation, or any other
source of Florida law that mght be construed to provide the
asserted entitlenent.

Instead, the plaintiffs rely onthe sheriff's wecker rotation
policy itself for the creation of the alleged property right
Their reliance is m splaced, because there is no Florida state | aw
authority that elevates that policy to the status of a regulation

4

with the force of |aw The policy was issued in the sole

‘I'n contrast, we note that Florida statutory |aw governs the
wr ecker rotation systemutilized by the Florida H ghway Patrol,
Fl a. Stat. Ann. 8 321.051 (West 1994), and entitles wecker service



di scretion of the Collier County Sheriff and no state agency with
statutory authority to do so has authorized the sheriff to create
the entitlenment the plaintiffs urge us to recogni ze. Because any
expectations arising fromthe wecker rotation policy of a county
sheriff are not grounded in Florida law, such a policy does not
give rise to a constitutionally protected property interest.

The plaintiffs rely on Fla.Stat. Ann. sections 30.15, 30.53,
and 316.640 as support for the proposition that Florida county
sheriffs have authority to promul gate w ecker service regul ations
that have the effect of creating a legal entitlenent. Section
30. 15 defines the general "[p]owers, duties, and obligations" of
county sheriffs but contains no del egation of regulatory power.
Fla. Stat. Ann. § 30.15 (West 1988). Section 30.53 preserves the
i ndependence of sheriffs "concerning the purchase of supplies and
equi pnent, selection of personnel ... setting of salaries,” but
says not hi ng about the pronul gation of regul ations. Fla.Stat.Ann.
8§ 30.53 (West 1988). Section 316.640 authorizes the sheriff to
"enforce all of the traffic laws" and to enmploy a "parking
enforcement specialist” to assist in the issuance of parking

tickets. Fla.Stat.Ann. 8 316.640 (West 1989). In any event, the

operators to a hearing in connection with renoval fromthat
particular rotation system Fla.Stat.Ann. § 120.57 (West 1982).
However, no conparabl e statutory provision governs w ecker
rotation systens established by Florida county sheriffs.

Al t hough the Collier County Wecker Service Policy requires that
all wrecker services on the Collier County rotation list qualify
for participation in the Florida H ghway Patrol rotation system
the incorporation of Florida H ghway Patrol standards into the
Collier County policy cannot bootstrap that policy into a
regulation with the force of law. Neither Florida | aw nor the
Fl ori da H ghway Patrol standards requires such incorporation or
elevates it into the status of an entitlenent.



guestion is not whether the sheriff had the authority to pronul gate
a wecker rotation policy per se. Instead, the question is whether
any state decisional |law, statute, or regulation having the force
of law authorized or mandated creation of the entitlenent that
plaintiffs claim None did.

Al t hough not binding precedent in this Court, Piecknick v.
Commonweal t h of Pennsyl vania, 36 F.3d 1250 (3rd Cir.1994), inforns
our analysis of the wecker rotation policy at issue in this case.
I n Pi eckni ck, the Pennsyl vania State Police created and di stri buted
a wecker service policy designed to allocate wecker service
referral calls within Washi ngton County. 1d. at 1253. A key issue
in the case was whether the policy itself created a
constitutionally protected property interest. As here, the policy
at issue had not been specifically authorized by, or codified in,

any state statute or regulation nor had it been approved by any

state agency with authority to do so. 1d. at 1258. These factors
pronpted the Pi ecknick court to conclude: "The guideline at issue
here is not a regulation having the force of law. ... Accordingly,

Pi ecknick has not alleged any property interest entitled to
protection wunder the Due Process CCause of the Fourteenth
Amendnent. " Id. at 1259. W find persuasive the analysis of the
Third Grcuit in Piecknick and we |i kew se reject the argunent that
the policy involved in this case could, in and of itself, create a
property right under Florida | aw
D. DURHAM v. JONES

The preceding analysis illumnates the futility of the

plaintiffs' efforts to distinguish Durhamv. Jones, 698 F.2d 1179



(11th Gir.1983), this circuits's only precedent addressi ng property
interests in the context of a wecker rotation [ist. |In Durham a
wr ecker service operator brought a section 1983 action based on a
Georgia sheriff's refusal to place himon the wecker rotation |i st
that the sheriff informally maintained. Id. at 1180. W held that
the plaintiff did not have a property interest in being on that
list. I1d. at 1181.

The plaintiffs point to tw facts in an attenpt to
di stinguish this case from Durham (1) a witten policy is
involved in this case, and (2) unlike the Durham plaintiff, the
plaintiffs in this case have already received the benefits of
wr ecker service referrals. Yet these factual distinctions can | ead
to no difference in the result unless they operate to create a
constitutionally protected property interest where there would
ot herwi se be none. As to the first factual distinction, we know of
no authority for the proposition that the act of reducing a w ecker
rotation policy to witing can create a legally enforceable
entitlement. There is no statute of frauds doctrine in procedural
due process law. As a matter of logic, it does not followfromthe
fact that no witten policy was involved in the Durham case where
no property interest was found, that the presence of a witten
policy would create such an interest. As to the second factua
distinction, it is axiomatic that the nere receipt of a benefit
fromthe governnment does not automatically create an entitlenent to
that benefit. Therefore, the factual distinctions urged by the
plaintiffs do not persuade us to reach a result different fromthat

i n Dur ham



E. "WRECKER ROTATI ON' CASE LAWIN OTHER Cl RCU TS

Qur holding in Durham and our holding in this case, is
consistent with the | aw of other circuits that have considered the
i ssue of property rights in the context of wecker rotation |ists.
The Second, Third, Fourth, Fifth, Seventh, and Tenth Circuits have
addressed this issue. The general principle that energes from al
of the decisions is that:

Where a court has found a property interest in remaining on a

rotation Ilist, the plaintiff has alleged a claim of

entitlement supported or created by a formal and settled
source such as a state statute or regulatory schenme. Absent
such an entitlenment grounded in state law, courts have not
found a protected property interest in remaining on a wecker
rotation |ist.
Bl ackburn v. WMarshall, 42 F.3d 925, 938 (5th GCr.1995). To
illustrate the application of this principle, and to illum nate our
own analysis, we review briefly the cases from each of these
circuits.

In the nost recent case of this series, the Seventh Crcuit
considered whether a wecker service conpany had a property
interest inremaining onacity rotationlist. O Hare Truck Serv.,
Inc. v. City of Northlake, 47 F.3d 883 (7th Cir.1995). The w ecker
service conpany in OHare clainmed that the Gty of Northlake
violated its procedural due process rights when the city renoved it
from the rotation list wthout providing an opportunity for a
hearing. 1d. at 884. Although no statute or ordinance governed
the rotation system the conpany argued nonetheless that it had a
protected property interest in remaining on the list. The court

rejected that argunent stating, "W have, of course, found property

interests arising frominternal rules or regul ati ons, but only when



t hey have the force of |law" Id. at 886. Finding no Illinois
authority supporting the conclusion that Northlake's policy and
practice concerning the rotation list had the force of |aw, the
Seventh Circuit held that the wecker service conpany had no
property interest in remaining on the list. Id.

As noted previously, the Fifth Grcuit articul ated t he general
principle governing these cases in Blackburn v. Marshall, 42 F.3d
at 938, another case in which the plaintiff claimed a property
interest in remaining on a |local |aw enforcenent agency's w ecker
rotation list. The Bl ackburn Court drew fromRoth, Perry, Bishop,
Logan, and applicable Fifth Crcuit decisions the principle that
constitutionally protected property interests nust be grounded in
state | aw Applying that principle to the facts, the court
concl uded, "Because there apparently is no Texas or |ocal statute,
ordi nance, or regulatory scheme governing the wecker list ... we
hol d that Bl ackburn has failed to allege a property interest in
remaining on the wecker rotation list." Blackburn, 42 F.3d at
941.

The Third Circuit applied the sanme principle in Piecknick, 36

F.3d at 1257-59. Distinguishing wecker rotation cases in which a

property interest had been found, the court stated: "These cases
are distinguishable. Inall of them a state statute or regul ation
gave a towing operator a property interest. Here, there is no

Pennsyl vania statute or regulation governing towi ng or wecker
services." Id. at 1257 (footnote omtted). The court also
considered and rejected, as we do, the contention that the

appl i cabl e wrecker service policy at issue could, of itself, create



a protected property interest. Id. at 1259. Concluding that that
policy was "not a regulation having the force of Iaw' and noting
t he absence of "any other governing state law or regulation” to
support the asserted entitlenment, the court held that the plaintiff
failed to establish a property interest protected by the Fourteenth
Amendnent. |d.

The Second GCircuit considered whether a wecker referral
system created a property right in Wite Plains Towi ng Corp. V.
Patterson, 991 F.2d 1049 (2d Cr.), cert. denied, --- US ----,
114 S.Ct. 185, 126 L.Ed.2d 144 (1993). In that case, the state
police divided a section of a state highway into three zones
assigning exclusive towing referral rights to a single wecker
service within each zone. Under the system the dispatcher called
t he assigned wecker unless the disabled notorists requested a
different wecker service. The plaintiff brought a section 1983
due process claim when his exclusive zone assignnment was
t erm nat ed. The Second Circuit enphasized that the wecker
assi gnment systemwas not aut horized by or codified in any New York
statute or regul ation and hel d that "regardl ess of their unil ateral
hopes or expectations, plaintiffs had no cognizable property
interest in continued towing referrals ... and the mere term nation
of their st at us t hus did not deprive them of a
due- process-protected interest.” Id. at 1062.

Applying the same principle in a different state | aw cont ext,
the Fourth Grcuit has recognized that a wecker service conpany
has a constitutionally protected property interest in remaining on

a rotation list when state regul ations require nmai ntenance of the



list for the stated purpose of providing conpanies with an equal
opportunity to obtain the referral business. Pritchett v. Al ford,
973 F.2d 307 (4th G r.1992). That case invol ved a section 1983 due
process claim brought by a wecker service conpany that had been
removed froma rotation list. The rotation |ist was governed by
extensive state regulations that "required every highway patro
district to establish wecker zones and "wecker-rotation" lists
for the zones ... to ensure that all wecker services on the |ist
have an equal opportunity to the tow ng business arising fromthe
rotation list." 1d. at 317. As the court explained, "Being on
[the list] by virtue of this state regulatory reginme insured that
it was a legally enforceable entitlenent...." Id. (enmphasis
added) . As we have noted, no such state regulatory regine is
present in this case.

Li kewse, the Tenth Circuit has recognized a protected
property interest in continued wecker referrals when the referral
systemwas directly governed by a state wecker statute mandating
that referrals be made on an equal basis. Abercronbie v. Cty of
Catoosa, 896 F.2d 1228 (10th Cir.1990). The plaintiff in
Aber cronbi e brought a section 1983 due process claimafter he was
renoved froma city's wecker rotation list. To support his claim
of entitlenent, the plaintiff relied on the state w ecker statute,
which required the city "to make wecker referrals on an equa
basis as nearly as possible"” to |licensed weckers in or near the
city limts. ld. at 1232. Closely exam ning the applicable
statute, the court concluded that it "created a property interest

in wecker referrals in favor of the plaintiff.” I d. As



previously explained, no analogous Florida statute operates to
create a property interest in this case.

In sunmary, every circuit to date that has considered the
creation of property interests in the context of wecker rotation
lists has reached a decision in harnmony with the principle recently
distilled by the Fifth Grcuit in Blackburn: The existence of a
property right in such a case turns on whether the all eged cl ai mof
entitlement is supported or created by state |aw such as a state
statute or regulatory schene or decisional law. W see no reason
for this circuit to depart fromthat principle, which is entirely
consi stent with our Durham deci si on.

Because the plaintiffs have not, and apparently cannot, point
to any Florida statute, state admnistrative regulation, or any
ot her source of Florida |law that provides the asserted entitlenent
in remaining on the wecker rotation list, we hold that they have
failed to allege a property interest protected by the Due Process
Cl ause of the Fourteenth Amendnent. Accordingly, the judgnent of
the district court nust be reversed with respect to the plaintiffs

clains arising fromtheir renmoval fromthe list.?>

°In addition to the property interest claim the plaintiffs
second anended conpl aint averred a procedural due process liberty
interest claim a substantive due process claim and an equal
protection claimresulting fromtheir renoval fromthe wecker
rotation |ist.

The plaintiffs rely on Cowan v. Corley, 814 F.2d 223
(5th Cir.1987) as support for their argunent that they had a
liberty interest in remaining on the rotation list. This
reliance is msplaced. In Cowan, the Fifth Crcuit held
that it was error to dismss a wecker service's liberty
interest claimwhen "[a]ll wecker assignnments, including
t hose made on an owner-preference basis were routed through
the sheriff's office,” id. at 225, which allegedly resulted
inthe plaintiff's "exclusion fromall wecker calls



[11. UNREASONABLE SEI ZURE CLAI M
David Sol ow s cross-appeal of the district court's decision
to grant Captain Gahams directed verdict notion on the
unr easonabl e sei zure cl ai mneed not detain us long. Solow s claim
arises froma di spute he had at the scene of an autonobil e acci dent
with Collier County Deputy Sheriff Charles Canpbell, who is not a

defendant in this case. Wen Deputy Canpbel|l arrived at the scene,

Sol ow had already |oaded a wecked vehicle for tow ng. Deputy
Canpbel | i nformed Sol ow that the vehicle would need to be unl oaded
to facilitate the investigation. Sol ow becanme upset at the

originating on public property,” id. at 227 (enphasis
added). Here, the renmpval of the plaintiffs fromthe
rotation |ist does not affect their right to operate w ecker
servi ce businesses, to renove vehicles frompublic property
at the request of the owners, or to provide wecker services

to any nmenber of the public who requests such services. In
short, the renoval of the plaintiffs fromthe rotation |ist
does not cogni zably burden the plaintiffs' |iberty "to

foll ow a chosen profession free from unreasonabl e
governnmental interference,” Geene v. MEroy, 360 U S. 474,
492, 79 S.Ct. 1400, 1411, 3 L.Ed.2d 1377 (1959), or "to work
for aliving in the comobn occupations of the community,"
Truax v. Raich, 239 U S. 33, 41, 36 S.¢. 7, 10, 60 L. Ed.
131 (1915).

The plaintiffs' substantive due process claimis
pal pably without nmerit. Any expectations the plaintiffs may
have had regarding the rotation list do not approach a right
“implicit in the concept of ordered liberty" as required for
the triggering of substantive due process protection. See
McKi nney v. Pate, 20 F.3d 1550, 1556 (11th Cir.1994)
(quoting Pal ko v. Connecticut, 302 U S. 319, 325, 58 S.C
149, 152, 82 L.Ed. 288 (1937); see also Lovins v. Lee, 53
F.3d 1208, 1209 (11th Cr.1995) (discussing the restricted
authority of federal courts to expand substantive due
process rights).

The plaintiffs' equal protection claimis equally
neritless, as they have "neither asserted nor established
t he exi stence of any suspect classification or the
deprivation of any fundanental constitutional right."
Hurrah Indep. Sch. Dist. v. Martin, 440 U S. 194, 199, 99
S.C. 1062, 1065, 59 L.Ed.2d 248 (1979).



prospect of losing the tow ng job, but unloaded the vehicle when
Deputy Canpbell directed him to do so. Subsequently, Deputy
Campbell conmpleted an affidavit seeking Solow s arrest. The
warrant i ssued and Sol ow was arrested on a charge of tanpering with
evidence in violation of Fla.Stat. section 918.13. Follow ng his
arrest, Solow did not sue Deputy Canpbell; i nstead, he sued
Capt ai n Graham
At the close of the plaintiffs' proof in this case, the
district court granted Captain Gahams notion for a directed
verdict on the unreasonable seizure claim on the basis that
probabl e cause existed to support the arrest. In ruling on this
notion, and in response to argunent from Solow s attorney, the
court stated: "I think you're wong, counsel. Once a warrant has
been issued, at least in this circuit, that is probable cause.
It's absolute probable cause as far as | know about it. | don't
see how you can get around it." The district court was m staken,
because the issuance of a warrant cannot transform an
unconstitutional arrest into a constitutional one, nor can it
insulate fromliability an officer who obtains the warrant. E. g.,
Mal ley v. Briggs, 475 U.S. 335 106 S.Ct. 1092, 89 L.Ed.2d 271
(1986) . However, the constitutionality of Solows arrest is
irrelevant insofar as the defendant in this case, Captain G aham
i s concerned, unless a sufficient connection exists between Captain
G aham and the arrest.
The record shows no such connection. Deputy Canpbel |
testified that his supervisor, Sergeant Geve, directed himto take

information to the State Attorney's Ofice to determ ne whether



there was sufficient evidence for prosecution. It is undisputed
that after consultation with an Assistant State Attorney, Deputy
Campbel | conpl eted and si gned the affidavit seeking Sol ow s arrest.
Al t hough the testinmony of Captain Grahamis sonewhat anbi guous on
this point, it appears fromthe testinony that the extent of his
involvenent in the matter was limted to reviewing the facts with
Deputy Canpbell, telling himto proceed with the investigation and
to take his findings to the State Attorney's office, and di scussi ng
the incident with in-house counsel at the Collier County Sheriff's
Ofice.

Because Solow failed to offer sufficient evidence to present
a jury issue on whether Captain G aham caused Deputy Canmpbell to
obtain the warrant, we affirmthe trial court's decision to direct
a verdict in Gahams favor on this claim?®

| V. CONCLUSI ON

For the foregoing reasons, the judgnment of the district court
respecting the renoval of the plaintiffs fromthe wecker rotation
list is REVERSED, the judgment of the district court with respect
to David Sol ow s unreasonabl e seizure claimis AFFIRVED, and the
case i s REMANDED for entry of a judgnment in favor of the defendants

on all clains.

®Because both defendants are entitled to judgnents in their
favor as to all the clainms involved, their other argunents and
the plaintiffs' cross-appeal contending that the district court
erred in dismssing the defendants in their individual capacities
are noot .



