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El eventh Gircuit.
No. 94-3081.
In re OLYMPI A HOLDI NG CORPORATI ON, et al., Debtors.
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Appel | ee,

United States of Anerica, on behalf of the Interstate Comerce
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Appeal from the United States District Court for the Mddle
District of Florida. (No. 91-1077-ClV-J-16), jOHAN h. nOORE, i1,
cHI EF j UDGE.

Before HATCHETT and CARNES, CGircuit Judges, and OAENS, Senior
D strict Judge.

HATCHETT, Circuit Judge:

In this appeal, we affirmthe district court's ruling that
Bankr upt cy Code sections 363(1 ) and 541(c) (1) do not proscribe the
application of the Negotiated Rates Act of 1993 (NRA), partially
codified at 49 US. C 8§ 10701(f), to a bankruptcy trustee's
undercharge claim

| NTRODUCTI ON

The Motor Carrier Act of 1980 (MCA), Pub.L. No. 96-296, 94
Stat. 793, substantially deregul ated the trucking industry. At the
same tinme, the Interstate Coormerce Act, 49 U. S.C. § 10101, et seq.,

mandated that notor carriers file their rates with the Interstate
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Commer ce Conmmi ssion (1 CC), and that carriers and shi ppers adhere to
those rates. Many carriers, however, responding to the increased
conpetition the MCA fostered, negotiated and charged rates | ower
than those they had filed with the 1CC When sone of those
carriers later filed for bankruptcy, their trustees attenpted to
recover the "undercharge"” anounts—the difference between the filed
rate and the negotiated rate—+o benefit the bankruptcy estates.
See generally Maislin Indus. v. Primary Steel, 497 U S. 116, 110
S.Ct. 2759, 111 L.Ed.2d 94 (1990).

In 1989, the I CC adopted a policy determning that "a carrier
engages i n an unreasonabl e practice when it attenpts to collect the
filed rate after the parties have negotiated a lower rate.”
Mai slin, 497 U.S. at 130, 110 S.C. at 2768. In Mislin, however,
the Supreme Court rejected the ICCs policy, finding that it
violated the Interstate Comerce Act. Miislin, 497 U S. at 133,
110 S.Ct. at 2769. The Court concluded that "[i]f strict adherence
to 88 10761 and 10762 [of the Interstate Commerce Act] as enbodi ed
inthe filed rate doctrine has becone an anachronismin the wake of
the MCA, it is the responsibility of Congress to nodify or
elimnate these sections.” Mislin, 497 U S. at 135-36, 110 S. C
at 2771.

In response to the Maislin decision, Congress enacted the
Negoti ated Rates Act of 1993 (NRA), Pub.L. No. 103-180, 107 Stat.
2044, partially codified at 49 U.S.C. 8 10701(f) (1995), which, as
di scussed bel ow, provides relief to shippers faced wi th undercharge
cl ai ns. In this case, we address for the first time the

applicability of the NRA to a bankruptcy trustee's undercharge



claim
BACKGROUND

During the 1980s and 1990, P*I*E Nationwi de, Inc. (P*I*E), a
| arge trucking conpany, provided notor carrier services at a
negotiated rate for appellee Power Brake Supply, Inc. (Power
Br ake) . Power Brake paid the negotiated rate as billed. On
Oct ober 16, 1990, P*I*E filed for bankruptcy under chapter 11 of
t he Bankruptcy Code. Around Decenber 30, 1990, P*I*E ceased
operations. The bankruptcy court later converted the case to a
chapter 7 proceeding and appointed appellant LlIoyd Whitaker as
trustee for the estate.’

Since July 1991, Witaker has instituted approxi mtely 32,000
adversary proceedings in bankruptcy court against P*I*E s forner
custoners, including Power Brake. As of February 1993, the United
States District Court for the Mddle District of Florida had
wi t hdrawn the bankruptcy court references in approximately 250 of
t hose proceedi ngs. On February 12, 1993, the district court
entered a case managenent order that inplemented a |ead case

2 In

approach to resolving issues conmon to the w thdrawn cases.
February 1994, the district court selected the instant action to
resolve the issue of the applicability of the NRA to Witaker's
under charge cl ai ns.

Wi t aker' s anmended conpl ai nt asserts an undercharge clai mfor

'P*I*E i s now known as O ynpi a Hol di ng Cor porati on.

*Thi s case invol ves an undercharge clai m based on a
chal l enge to negotiated rates. For sinplicity, we will refer to
this type of claimas an undercharge claim \hitaker has al so
pur sued undercharge clains challenging the coded rates and
contract carriage rates that P*I*E charged its custoners.



$3, 516. 88 agai nst Power Brake. In January 1994, Power Brake noved
to dism ss the conplaint pursuant to section 2(a)(9) of the NRA, 49
US. C 8 10701(f)(9), which exenpts small-business concerns from
undercharge liability. In support of its notion, Power Brake
submtted an affidavit fromits chief executive officer stating
that it qualified as a small-business concern under the NRA. In
July 1994, the district court granted Power Brake's notion, and
this appeal followed.
CONTENTI ONS

Wi t aker contends that sections 363(1 ) and 541(c) (1) of the
Bankr upt cy Code preclude application of section 2(a) of the NRAto
hi s undercharge claim Therefore, he argues that the district
court erred in granting Power Brake's motion.® In response, Power
Brake argues that the district court properly ruled that sections
363(1 ) and 541(c)(1) do not proscribe the application of the NRA

to Whitaker's claim

*\Whi t aker presses two other clainms that we reject without
| engt hy di scussion. Witaker first argues that the NRA
effectuates a taking of private property w thout just
conpensation in violation of the Fifth Amendnent. Though
Wi taker did not raise this argunment in the district court, we
exerci se our discretion to address this claim See Dean Wtter
Reynol ds, Inc. v. Fernandez, 741 F.2d 355, 360-61 (11lth
Cr.1984). W conclude that Witaker's takings challenge | acks
nmerit. See Jones Truck Lines, Inc. v. Wittier Wod Prod. Co.
(I'n re Jones Truck Lines, Inc.), 57 F.3d 642, 651 (8th G r.1995)
(Whittier ) ("[TJhe NRAis a valid exercise of congressional
authority to regulate commerce, not an unconstitutional
taking.").

W also find that Whitaker's argunent that Power Brake
did not neet its burden of proof lacks nerit. Witaker
contends that the district court inproperly precluded him
from conducting discovery on this issue. This contention is
not sustainable. The record supports the district court's
hol di ng that the general stay of discovery governing this
action was lifted in Septenber 1993.



| SSUE

The issue we address in this case is whether the district
court erred in holding that the small-business exenption of the NRA
applies to insul ate Power Brake from Whitaker's undercharge claim

DI SCUSSI ON
The district court fashioned its order as a dismssal of

Wi t aker' s anended conplaint. In rendering its decision, however,
the district court considered an affidavit furnished in support of
Power Brake's notion to dismss. Therefore, we treat the district
court's ruling as one granting sunmary judgnent for Power Brake.
See Fed. R Cv.P. 12(b). "W reviewthe district court's ruling on
a notion for summary judgnment de novo and apply the sane standards
as those controlling the district court.” Adans v. Poag, 61 F.3d
1537, 1542 (11th Gir.1995).

Wi t aker asserts that the district court erred in holding that
the small-business exenption of section 2(a)(9) of the NRA 49
US C 8§ 10701(f)(9), applies to his undercharge claim against
Power Brake.® Whitaker argues that sections 363(I ) and 541(c)(1)
of the Bankruptcy Code (the Code) preclude the application of the
exenption to his claim

Section 2(a)(1) of the NRA, 49 U.S.C. 8§ 10701(f) (1), provides
in pertinent part:

(1) In general.-hen a claimis nmade by a notor carrier of

property ..., by a freight forwarder ..., or by a party

representing such a carrier or freight forwarder regardi ng t he

collection of rates or charges for such transportation in

addition to those originally billed and collected by the
carrier or freight forwarder for such transportation, the

“Section 2(a) of the NRA adds subsection (f) to 49 U.S.C. §
10701.



person agai nst whomthe claimis nade may el ect to satisfy the
cl aim under the provisions of paragraph (2), (3), or (4) of
this subsection, upon show ng that—

(A) the carrier or freight forwarder is no |onger
transporting property or is transporting property for the
pur pose of avoiding the application of this subsection;
and

(B) with respect to the claim—

(i) the person was offered a transportation rate by
the carrier or freight forwarder other than that
legally on file with the Conmssion for the
transportation service;

(i1) the person tendered freight to the carrier or
freight forwarder in reasonable reliance upon the
of fered transportation rate;

(iiti) the carrier or freight forwarder did not
properly or timely file with the Commission a
tariff providing for such transportation rate or
failed to enter into an agreenent for contract
carri age;

(iv) such transportation rate was billed and
coll ected by the carrier or freight forwarder; and

(v) the carrier or freight forwarder denmands
addi tional paynment of a higher rate filed in a
tariff.

49 U.S.C. § 10701(f) (1) (1995) (enphasis added).® Section 2(e)(1)

of the NRA st ates:

(1) Ceneral rule.—or purposes of section 10701 of title 49,
United States Code, it shall be an unreasonable practice for
a notor carrier of property ... providing transportation

*Par agraph (2), NRA section 2(a)(2), enables shippers to

settl e undercharge clains relating to shipnments wei ghing 10, 000

pounds or |ess "by paynment of 20 percent of the difference
between the carrier's applicable and effective tariff rate and
the rate originally billed and paid.” 49 U S.C. 8§ 10701(f)(2)

(1995). Paragraph (3), NRA section 2(a)(3), allows shippers to

pay 15 percent of the undercharge anmount to satisfy clains
i nvol ving shi pnents of nore than 10,000 pounds. 49 U S. C 8§

10701(f)(3) (1995). Paragraph (4), NRA section 2(a)(4), permts

shi ppers to pay 5 percent of the undercharge anount to settle
clainms involving public warehousenmen. 49 U S. C. § 10701(f)(4)
(1995).



subject to the jurisdiction of the Commission ..., a freight
forwarder ..., or a party representing such a carrier or
freight forwarder to attenpt to charge or to charge for a
transportation service provi ded before Septenber 30, 1990, the
di fference between the applicable rate that is lawfully in
effect pursuant to a tariff that is filed ... by the carrier
or freight forwarder applicable to such transportation service
and the negotiated rate for such transportation service if the
carrier or freight forwarder is no |onger transporting
property ... or is transporting property ... for the purpose
of avoiding the application of this subsection.

49 U.S.C. § 10701 note (1995) (enphasis added).

Section 363(1 ) of the Code renders unenforceable |aws that
operate to limt a trustee's right to use, sell, or |ease estate
property because of the debtor's insolvency or financial condition.
Section 363(| ) reads:

(I ) Subject to the provisions of section 365, the trustee may

use, sell, or |ease property under subsection (b) or (c) of
this section ... notw thstanding any provision in a contract,
a lease, or applicable law that is conditioned on the
i nsol vency or financial condition of the debtor ... and that

effects, or gives an option to effect, a forfeiture,
nodi fication, or term nation of the debtor's interest in such

property.
11 U.S.C. 8 363(1 ) (1993). Section 541(c)(1) of the Code protects
against the enforcenment of laws that would prevent a debtor's
property from becomng a part of its estate due to the debtor's
i nsol vency or financial condition:

(c) (1) Except as provided in paragraph (2) of this subsection,
an interest of the debtor in property becones property of the
estate ... notwithstanding any provision in an agreenent,
transfer instrunent, or applicable nonbankruptcy |aw—

(A) that restricts or conditions transfer of such
interest by the debtor; or

(B) that is conditioned on the insolvency or financia
condition of the debtor ... and that effects or gives an
option to effect a forfeiture, nodification, or
termnation of the debtor's interest in property.

11 U.S.C. § 541(c)(1) (1993).



Wi t aker contends that section 2 of the NRA applies only to
carriers "no longer transporting property,” and thus constitutes
(1) applicable law, (2) "that is conditioned on the insolvency or
financial condition of the debtor,"” and (3) effects a forfeiture,
nodi fication, or termnation of the debtor's interest in property,
i.e., the undercharge clainms. Accordingly, he argues that the NRA
viol ates sections 363(1 ) and 541(c)(1) of the Code.®

Wi taker's argunent fails for two reasons. First, the
application of sections 2(a)(l) and 2(e)(l) of the NRA is
contingent on a carrier's operational status, not financial
condition. As the Ninth Crcuit has held:

The term "financial condition" represents a concept that is

somewhat broader than operational status. In sone cases,

especially when a business has no potential source of

significant revenues other than from its operations, a

busi ness' s operational condition and financi al condition m ght

be considered one and the sane. However, because of the
unusual nature of the notor freight industry ..., a notor
common carrier's solvency or financial condition was not
necessarily dependent upon the continuation of operations.

There are many fornmer notor common carriers of freight ...

that have renained solvent and financially healthy not by

continuing their operations, but by turning to the lucrative
busi ness of suing their fornmer custoners.
GQunport v. Sterling Press (In re Transcon Lines), 58 F.3d 1432,

1440 (9th Cr.1995). Moreover, in rejecting a claimidentical to

®n further support of his argument, Witaker cites section
9 of the NRA, which reads:

Not hing in this Act (including any anendnent made by
this Act) shall be construed as Iimting or otherw se
affecting application of title 11, United States Code,
relating to bankruptcy; title 28, United States Code,
relating to the jurisdiction of the courts of the
United States (including bankruptcy courts); or the
Enpl oyee Retirenment | ncome Security Act of 1974.

49 U . S.C. § 10701 note (1995).



Wi taker's, the Eighth Crcuit has stated:
There is no reason to question the plain neaning of the
| anguage used by Congress, however. The distinction between
operating and nonoperating carriers is a sensible one that
furthers the NRA s purpose. Carriers which are still
operating, whether bankrupt or not, have an incentive to
mai ntain good relations with their customers and are |ess
likely to file undercharge clains. Regardl ess of their
financial condition, nonoperating carriers have no such
incentive and seem nuch nore likely to pursue undercharge
cl ai ns.
Whittier, 57 F.3d at 649. W agree with the reasoning of the Ninth
and Eighth Crcuits and hold that section 2 of the NRA is not
conditioned on a carrier's insolvency or financial condition.’
Whitaker's claim also fails because the small-business
exenption to the NRA applies to all carriers, not just those no
| onger transporting property. Under section 2(a)(1l), a party
attenpting to settle an undercharge claim pursuant to sections
2(a)(2), (3), or (4) must show that the carrier "is no |onger
transporting property.” The small - busi ness exenption, however
requires no such showing froma party invoking its protection. The
exenption, NRA section 2(a)(9), reads:
(9) dains involving small-business concerns, charitable
organi zations, and recyclable materials.—Notw thstanding
paragraphs (2), (3), and (4), a person from whom the
additional legally applicable and effective tariff rate or
charges are sought shall not be liable for the difference
between the carrier's applicable and effective tariff rate and
the rate originally billed and pai d—

(A) if such person qualifies as a small-business concern
under the Smal| Business Act (15 U. S.C. 631 et seq.)....

49 U.S.C. 8§ 10701(f)(9) (1995). We assune that had Congress

intended to require a party invoking section 2(a)(9) to show that

"W\ note that the Fourth Circuit has reached the same
conclusion. See Cooper v. B &L, Inc. (In re Bulldog Trucking,
Inc.), 66 F.3d 1390, 1397-98 (4th Cir.1995) (Cooper ).



t he undercharge cl ai mant was "no | onger transporting property,"” it
woul d have i ncluded that |anguage within the exenption or included
section 2(a)(9) with sections 2(a)(2), (3), and (4) under section
2(a)(1). Indeed, Congress referenced sections 2(a)(2), (3), (4),
and (9) together under section 2(a)(7).® Consequently, we concl ude
that the small-business exenption to the NRA applies to all
carriers, not just those no |longer transporting property. See
Cooper, 66 F.3d at 1396 ("[T]he requirenents of 49 US.C 8§
10701(f)(1)(A) do not apply to shippers seeking to defeat clains
under paragraph 9."); Inre Lifschultz Fast Freight Corp., 63 F. 3d
621, 631 (7th Cir.21995) ("[T]he conditions set forth in 49 U S C
§ 10701(f)(1)(A) need not be satisfied in order for a shipper to
enjoy the immnity from undercharge <clainms provided by 8§
10701(f)(9)."); Wiittier, 57 F.3d at 648 ("[A] shipper need not
prove that a carrier is no longer transporting property before
taking advantage of the exenption."). Ther ef or e, t he
smal | - busi ness exenption is not contingent on a carrier's
i nsol vency or financial condition.
In sum section 2 of the NRA does not violate sections 363(

) and 541(c)(1)(B) of the Code, and thus the district court
properly held that section 2(a)(9) of the NRA insul at es Power Brake
from Whi taker's undercharge cl aim

CONCLUSI ON

8Section 2(a)(7) provides: "Limitation on statutory
construction. —Except as authorized in paragraphs (2), (3), (4),
and (9) of this subsection, nothing in this subsection shal
relieve a notor common carrier of the duty to file and adhere to
its rates, rules, and classification as required in sections
10761 and 10762 of this title." 49 U S.C. § 10701(f)(7) (1995).



For the foregoing reasons, we affirm the judgnent of the
district court.

AFFI RVED.



