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Workers of America, AFL-CI O National Rural Electric Cooperative
Assoc., Intervenors.

July 26, 1996.

Petition for Review of an Order of the Cccupational Safety and
Heal th Revi ew Commi ssi on.

Before CARNES, Circuit Judge, and FAY and G BSON’, Senior Crcuit
Judges.

FAY, Senior Circuit Judge:

This action arises from the passage of a standard by the
Occupational Safety and Health Adm nistration (OSHA) governing
El ectric Power Ceneration, Transmission and Distribution;
El ectrical Protective Equipnent. 59 Fed.Reg. 4320-4476 (1994)
(codified at 29 C.F. R 8§ 1910.269) (the "Standard"). Specifically,
petitioners chall enge a single provision of the Standard, nanely 29
CFR 8 1910.269(1)(6)(iii) (the ™"apparel provision") which
addresses clothing requirements for those enployees who may be
exposed to the hazards of flanes or electric arcs. W find that
OSHA provi ded adequate notice and opportunity for comment wth

regard to the apparel provision and that the inclusion of the

"Honorabl e John R G bson, Senior U.S. Circuit Judge for the
Eighth Grcuit, sitting by designation.



apparel provision within the text of the Standard was supported by
substanti al evidence. Accordingly, the petition for review is
DENI ED.

| . BACKGROUND

The Standard at issue arose as a result of a cooperative
initiative between the Edison Electric Institute (EEI), a major
trade association of investor-owned electric utilities, and the
| nternational Brotherhood of Electrical Wrkers (IBEW, a major
union representing electric utility workers. 59 Fed. Reg. 4322.
EElI and | BEWpresented OSHA with their versions of a draft standard
providing for conprehensive regulation of the electric utility
industry. 1d. OSHA utilized the drafts submtted by EEI and | BEW
as one of the bases for the devel opnent of a proposed standard
regul ating the industry. I1d. On January 31, 1989, OSHA publi shed
a draft of the Standard with a Notice of Proposed Rul emaking. 54
Fed. Reg. 4974.

The initial draft standard did not contain a provision
regardi ng apparel. However, the January 31, 1989 notice contai ned
a statenment that OSHA was requesting coments on the desirability
of adopting requirenents regarding the types of clothing fabrics
worn by electric utility workers due to the fact that certain
fabrics are easily ignited and can cause severe burns. 54 Fed. Reg.
4990. Further, OSHA requested comments on the costs and benefits
of any suggested provisions regarding apparel. Id.

Interested parties were given until My 1, 1989, and then
again until June 1, 1989 to comrent on the proposed Standard. On

July 20, 1989, OSHA issued a Notice of Hearing on the Standard. 54



Fed. Reg. 30401. In it OSHA noted that it was considering a
prohibition of any clothing fabrics that would substantially
increase the severity of an enployee's injury from arcing
el ectrical equi pnment, and request ed addi ti onal comrent on fl amrmabl e
fabrics. 1d. at 30404. Eleven days of public hearings were held
and the subm ssion of post-hearing briefs and comments were
permtted until March 1, 1991.

On January 31, 1994, OSHA issued the final Standard. The
apparel provision provides in part:

The enpl oyer shall ensure that each enpl oyee who i s exposed to

t he hazards of flames or electric arcs does not wear clothing

t hat, when exposed to flames or electric arcs, could increase

the extent of injury that woul d be sustai ned by the enpl oyee.
59 Fed. Reg. 4445. A note further provides that acetate, nylon
pol yester, and rayon, either alone or in blends, are prohibited
unl ess the enpl oyer can denonstrate that the fabric has either been
treated to withstand possible conditions or worn in a manner which
elimnates the hazard involved. 1d.

In its preanble explanation of the Standard' s apparel
provi sion, OSHA noted that "[n]atural fabrics, such as 100 percent
cotton or wool, and synthetic materials that are flame resistant or
flame retardant are acceptable under the final rule.” 59 Fed. Reg.
4389. OSHA al so acknow edged t hat a vi deot ape produced by t he Duke
Power Conpany in Charlotte, NC, which reported on tests perforned
on various clothing materials, was a predom nant basis upon which
t he apparel provision was pronul gated. Specifically, OSHA stated
that "[t]he requirement is intended to prohibit the types of
fabrics shown in the [video] to be expected to cause nore severe

injuries than woul d otherwi se be anticipated.” Id.



On June 30, 1994, in response to certain industry
representative's questions concerning the preanble's clarity with
regard to those natural fabrics which would be deenmed acceptabl e
under the apparel provision, OSHA published what it considered to
be a "Correction of the Preanble", which was intended to clarify
the January 31 preanble. This "correction"” provides, inter alia:

Natural fabrics, such as 100 percent cotton or wool, are

acceptable under the final rule, provided they are of such

wei ght and construction as not to ignite under the conditions
to which an enpl oyee m ght be exposed. (For exanple, cotton
fabrics of 11 ounces or [nore] generally will not ignite when

exposed to an arc the energy of which is approxinmted by a

3800-anpere, 12-inch arc lasting for 10 cycles ...).
Synthetic materials that are flanme resistant or flane
retardant are acceptable under the final rule.
59 Fed. Reg. 33661. In its explanation of the "correction”" OSHA
noted that the clarification did not revise either the January 31,
1994 rule with regard to apparel, nor the note followng it which
specified the prohibited fabrics. 59 Fed. Reg. 33659. Shortly
thereafter, with regard to the apparel provision, petitioners filed
a Petition for Review before this court.
1. STANDARD OF REVI EW

The burden of proving the validity of an occupational safety
and health standard rests with OSHA. Industrial Union Dept., AFL-
ClOv. Anerican Petroleumlinst., 448 U.S. 607, 653, 100 S. Ct. 2844,
2869-70, 65 L.Ed.2d 1010 (1980); AFL-CIO v. OSHA, 965 F.2d 962,
973 (11th G r.1992). Determ nations nmade by OSHA shall be
conclusive if supported by substantial evidence based on the entire
record. 29 U S.C. 655(f). " "Substantial evidence' as "such
rel evant evidence as a reasonabl e m nd m ght accept as adequate to

support a conclusion.' " AFL-CIOv. OSHA, 965 F.2d at 970 (quoting



Anerican Textile Mrs. Inst., Inc. v. Donovan, 452 U. S. 490, 522,
101 S.Ct. 2478, 2497, 69 L.Ed.2d 185 (1981)). A "harder |ook' at
OSHA's action is required than if we were reviewing it under the
arbitrary and capricious standard which is the nore deferentia
standard applicable to agencies regulated by the Admnistrative
Procedure Act. AFL-CIOv. OSHA, 965 F.2d at 970. |In considering
the record as a whole, reviewing courts nust consider both
supportive and countervailing evidence. I d. Nevert hel ess, the
court "must uphold [ OSHA s] "choice between two fairly conflicting
views, even though the court would justifiably have nade a
di fferent choice had the matter been before it de novo." " AFL-C O
v. OSHA, 965 F.2d at 970 (quoting AFL-CIOv. Marshall, 617 F.2d
636, 649, n. 44 (D.C.Cr.1979). "OSHA's policy decisions nust be:
(1) consistent with the | anguage of and purpose of the OSH Act, and
(2) reasonabl e under the rul emaking record.”™ AFL-CIOv. OSHA, 965
F.2d at 970. In addition, the " ™"validity of an agency's
determ nation nmust be judged on the basis of the agency's stated
reasons for meking that determnation.' " AFL-CIO v. OSHA, 965
F.2d at 970. (quoting AFL-CIO v. Anerican Petroleum Inst., 448
U S at 631, n. 31, 100 S.Ct. at 2858, n. 31).
[11. ANALYSI S

The COccupational Safety and Health Act of 1970, 29 U. S.C. 88
651- 678, was enacted in order "to assure so far as possible every
working man and woman in the Nation safe and healthful work
conditions ..." 29 U S.C. 8 651(b). To achieve this purpose, the
Secretary of Labor (OSHA) is authorized to "pronul gate, nodify, or

revoke any occupational safety or health standard.... and shal



afford interested persons a period of thirty days after publication
to submt witten data or comments.” 29 U . S.C. § 655(b); see AFL-
ClOv. OSHA, 965 F.2d at 968-9609.
A. Notice and Opportunity to Commrent

Petitioners challenge the Standard at issue on both
procedural and substantive grounds.' Petitioners first argue that
OSHA failed to provide notice and an adequate opportunity for
comment with regard to the June 30, 1994 "revision" of the apparel
provi sion. ? Apparently, Petitioners contend that the apparel
provision, as originally issued, permtted all natural fabrics,
regardl ess of weight, whereas the "correction”™ was in effect a
"nmodi fication" because it did not permt all natural fabrics, but
rather specified only certain weights of natural fabrics it deened
accept abl e.

As previously noted, OSHA is required to provide the public an

The industry petitioners include A abama Power Conpany,
CGeorgi a Power Conpany, Gulf Power Conpany, M ssissippi Power
Conpany, and Savannah El ectric and Power Conpany.

’Petitioners also contend that the Notice of Proposed
Rul emaki ng and the Notice of Hearing (January 31, 1989, and July
20, 1989 respectively) were not sufficient to put themon notice
that OSHA was even contenpl ating the regul ati on of natural
fabrics. W disagree. The January 31, 1989 notice clearly
requested comrents regardi ng whether it should adopt requirenents
with regard to clothing fabrics that are easily ignited. 54
Fed. Reg. 4990. In addition, the July 20, 1989 pre-hearing notice
advi sed interested parties that OSHA was considering a
prohi bition on any clothing that could increase the severity of
injury fromelectric arcs. 54 Fed.Reg. 30404 (enphasis added).
These notices were nore than adequate to apprise petitioners of
OSHA's intent to possibly regulate any fabric that could
exacerbate injuries, including synthetics and natural fabrics.
Not hi ng that was said in these notices can reasonably be
interpreted to suggest that only synthetic fabrics were
concerned. For these reasons, we find that petitioners argunent
is without nerit.



opportunity to comment with regard to standards that are nodifi ed.
29 U.S.C. 8 655(b)(2). Nevertheless, "[w e do not read § 655(b)(2)
toinvalidate a clarification of this sort, issued relatively soon
after the issuance of a standard.” [International Union, UAW v.
OSHA, 938 F.2d 1310, 1325 (D.C.Cr.1991) (technical correction
notice i ssued 13 nonths after final rule issued). |In comenting on
certain weights of natural fabric OSHA did not change the fact that
natural fabrics are i ndeed acceptabl e under the Standard. Rather,
it nmerely clarified that under certain conditions, heavywei ght
natural fabrics are necessary in order to fully protect those
wor kers exposed to electric arcs.® OSHA unanbi guously noted that
"100 percent cotton or wool wll be acceptable if its weight is
appropriate for the flanme and electric arc conditions to which an
enpl oyee coul d be exposed."” 59 Fed.Reg. 33659. The enpl oyer has
di scretion to determ ne whether or not 100 percent cotton or wool
clothing i s acceptabl e under the conditions to which a worker coul d

be exposed.® Id. Such statenments meke it clear that natural

®Specifically, OSHA stated that cotton fabrics "of |ess than
11 ounces will not neet the performance criteria given in the
Standard for enpl oyees exposed to conditions conparable to those

in the Duke Power [video]." 59 Fed.Reg. 33659. Those conditions
i nvol ved an 3800- anpere, approximately 12-inch arc which was 12
inches fromthe fabric and lasted for 10 cycles. 1d. W find

that this statenment in no way elimnates the possible use of

i ghtweight fabrics in conditions that are | ess severe than those
in the Duke Power video. Furthernore, the video upon which OSHA
primarily based this provision encourages the use of either flane
resistant/flame retardant |ightweight natural fabrics, or heavy
wei ght natural fabrics, thus disposing of any argunent that

[ i ghtweight natural fabrics have been elimnated altogether from
the list of acceptable fabrics.

“Petitioners erroneously and inappropriately contend that
all electric utility workers, such as neter readers, would be
required to wear only those fabrics deenmed acceptabl e under the
Standard. The apparel provision by definition is only applicable



fabrics are in no way prohibited altogether, but rather, that
certain conditions to which a worker may be exposed call for either
a heavywei ght natural fabric, or a lightweight flanme retardant
natural fabric.

The final standard, correction included, "is consistent with
the record evidence and woul d have constituted a | ogi cal outgrowh
of the proposed [standard] if originally pronul gated as corrected.”
Therefore, OSHA is exenpt fromthe notice requirenments applicable
to standard nodifications.

B. Finding of Significant Risk

Second, petitioners allege that OSHA has not denonstrated, by
substanti al evidence, a significant risk of material harmwhich is
addressed by the June 30, 1994 "revision" of the apparel provision.
Specifically, petitioners allege that OSHA's determ nati on of the
exi stence of a significant risk with regard to natural fabrics is
contrary to the record evidence.

Bef ore OSHA can issue a permanent standard pursuant to 29
U S.C 655(b) (1988) it nust find, as a threshold matter, that a
signi ficant occupational health or safety risk exists. AFL-CIOv.
OSHA, 965 F.2d at 972-73. This finding nust be made in order to
conply with the requirenent that all OSHA standards nust be
"reasonably necessary or appropriate to provide safe or healt hful

enpl oynment and places of enploynment.” 29 U S.C. § 652(8).

to those electrical workers who are exposed to electrical arcs.
Specifically, the provision encourages enployers to ensure their
enpl oyees wear such clothing "if they will be exposed to the
hazard of flame or electric arc.” 59 Fed.Reg. 33659 (enphasis
added). Residential meter readers clearly do not fall within
this category.



OSHA' s finding of a safety hazard with respect to synthetics,
and natural fabrics under certain conditions, is based on the
comments and subm ssions in the rul emaking record made by vari ous
electric wutility industry representatives. Based on this
information, OSHA found that a significant risk of harmexists for
t hose workers exposed to electric arcs while wearing clothing made
of easily ignited fabrics which can increase the extent of injury
caused. Wiat nust be ascertained is whether OSHA's determ nation
of the existence of a significant risk of harm is based on
substanti al evidence. Texas | ndependent G nners Ass'n. V.
Marshal |, 630 F.2d 398, 406 (5th Gir.1980).°

Based on the record as a whole, it is our belief that OSHA has
presented substantial evidence of a significant risk, thus
justifying the inclusion of the "clarification”™ within the apparel
provi si on. OSHA primarily relied on the Duke Power Videotape
whi ch reported on previous tests performed on a variety of treated
and untreated fabrics, and which showed a denonstration
hi ghlighting the alarm ng effects of exposure to electrical arcs
whi l e wearing synthetics.® W find that the video was powerful and

substantial evidence that synthetics, as well as |ightweight

°Deci sions of the former Fifth Grcuit handed down before
Cctober 1, 1981 are binding precedent in this circuit. Bonner v.
City of Prichard, Al abama, 661 F.2d 1206, 1209 (11th G r.1981)
(en banc).

®The record reveal s at |least two major electric utility
groups, the International Brotherhood of Electrical Wrkers
(IBEW and the Anerican Society For Testing and Materials (ASTM,
who endorse the Duke Power Video and claimthat the data derived
fromthe tests perforned has been exceptionally useful and has
provi ded accident prevention and life saving data that is of
great inportance to the industry.



natural fabrics, do not adequately protect workers fromthe burning
and possible nelting and sticking which can be caused by exposure
to electrical arcs. Comments from sone other industry
representatives al so suggest that because synthetics are dangerous,
natural fabrics should be worn. Al of this is consistent with
OSHA' s determ nation that while all untreated synthetics should be
prohi bited, natural fabrics are acceptable so long as they fal
into one of two categories: 1) lightweight natural fabrics that
have been treated and are flame resistant, and 2) heavy weight
natural fabrics.

W find that the record contains substantial evidence
supporting OSHA's determnation that wearing synthetics and
untreated |ightweight natural fabrics poses a significant risk of
harmto electric utility workers exposed to electric arcs.

C. Reasonably Necessary or Appropriate Standard

Third, petitioners contend that OSHA did not denonstrate, by
substantial evidence, that the June 30, 1994 "revision" of the
apparel provision is "reasonably necessary or appropriate.”
Specifically, petitioners contend that OSHA failed to consi der the
costs inposed by the provision.

The applicable test is dependant on the type of nmateria
regul ated by a standard. OSHA standards regarding toxic materials
or harnful physical agents nust be standards whi ch nost adequately
assure, "to the extent feasible, ... that no enployee will suffer
material inpairnment of health or functional capacity.” 29 U S C
8 655(b)(5). "The Supreme Court has interpreted this |anguage to

require that the proposed standard be both technologically and



economcally "feasible." " International Union, 938 F.2d at 1313.
St andards i nposed under 29 U S.C. 8§ 655(b), which do not concern
toxic materials or harnful physical agents, nmust be " "reasonably
necessary or appropriate' to protect enployee safety.” Nationa
Grain and Feed Association v. OSHA, 866 F.2d 717, 733 (5th
Cr.1989). In addition, "[t]he reasonably necessary or appropriate
l[imtation requires that OSHA regulations nust be reasonably
essential or at |east reasonably efficacious in reducing a
significant risk of material harm" Texas | ndependent G nners, 630
F.2d at 410. "Al t hough the agency does not have to conduct an
el aborate cost-benefit analysis, it does have to determnm ne whet her
the benefits expected from the standard bear a reasonable
relationship to the costs inposed by the standard.” Ameri can
Petrol eum Inst. v. OSHA, 581 F.2d 493, 503 (5th G r.1978)
(citations omtted).

Regardl ess of whether the feasibility limtation or the
reasonably necessary limtation applies to the instant case, we
find that OSHA's findings and actions based on such fulfill both
standards. In its costs analysis for the Standard, OSHA did not
attribute any cost to the apparel provision because the provision
itself does not require utility enployers to supply work clothing
to their enployees. R-L-71 at pp. 4-16, 4-34, 4-49, and 4-72.
Al t hough the cost of conpliance could therefore be passed onto the
enpl oyees, we nevertheless find nothing in the record that | eads us
to believe that using heavywei ght natural fabric clothing, or flane
retardant treated cl othing, would necessarily increase the cost at

all. | ndeed, although petitioners claim conpliance with this



provision will inpose "trenendous"” costs upon enpl oyees, we find no
evidence in the record which substantiates their claim In
anal yzing the benefits of the Standard, OSHA concluded that
conpliance with the Standard will "significantly reduce the nunber
of fatalities and injuries involving electrical contact, fl ash
burns, and thermal burns,” 59 Fed.Reg. 4431 (enphasis added), and
is expected to prevent 61 fatalities and 1634 injuries annually.
59 Fed. Reg. 4430.

Al t hough OSHA may not have done everything it could to be in
literal conpliance wth either test annunciated above, we
nevertheless find that OSHA's conclusions are supported by
substantial evidence in the record. As M. Wallace Reed of WH
Sal i sbury and Co. so aptly noted with regard to this provision
"any added neasure of protection afforded is justified by the small
difference in cost.”" R-3-57. 1In this case, as previously noted,
our thorough search of the record reveals no evidence supporting
petitioners' assunption that conpliance will necessarily result in
i ncreased costs.’

D. Stated Reasons for the Apparel Provision

Fourth, petitioners challenge whether or not OSHA adequately
explained its reasons for the June 30, 1994 "correction" of 29
CF.R 8 1910.269(1)(6)(iii) (apparel provision).

Pursuant to 29 U.S.C. § 655(e), in pronulgating any standard

the Secretary of Labor nust include a statenent of the reasons for

‘Because petitioners did not properly raise their objections
during the rul emaki ng proceedi ng, we decline to address any
argunent that OSHA failed to consider the issue of heat stress
with regard to this provision. See Taft v. Al abama By-Products
Corporation, 733 F.2d 1518, 1523 (11th G r.1984).



such action. To that end, "the agency nust pinpoint the factual
evi dence and the policy considerations upon which it relied." AFL-
ClOv. Marshall, 617 F.2d 636, 651 (D.C Cr.1979).

Qur review of the record |leads us to conclude that OSHA
sufficiently articulated the factual evidence and policy
consi derations upon which it relied. In its statenent of reasons
for its action, OSHA noted evi dence which supported a finding that
certain fabrics worn by electric utility workers exposed to
el ectric arcs could actually increase the extent of injury caused
by contact with arcs. For instance, OSHA found that the testinony
of M. Janes Ozello of the IBEWstrongly rebutted the conment nmade
that electric utility enployees are rarely exposed to electric
arcs. Specifically, M. Ozello testified that with regard to
accidents involving burns, "[i]f 65 of the enployees who were
involved in serious accidents had been wearing natural fiber
clothing or flanme retardant clothing, their accidents mght not
have been classified as serious accidents."® 59 Fed.Reg. 4388.
OSHA al so stated that in pronulgating this provisionit relied upon
t he Duke Power video submitted by the |IBEW which "denonstrat|[ ed]
the effects of different types of clothing upon exposure to
electric arcs.” 1d. at 4389. |In addition, other subm ssions to

the record were cited by OSHA as evidence upon which it relied.

8Al t hough M. Ozello's testinony appears to advocate the use

of natural fiber clothing, in no way does that contradict the
apparel provision at issue. As previously nentioned, the
provi si on does not prohibit the use of natural fabrics. 1In the
noti ce and expl anation of the provision, OSHA pl aces great
enphasi s on the Duke Power video which states that workers
exposed to electrical arcs can wear |ightweight flame retardant
cotton in the sumrer and heavywei ght cotton in the winter.



See 59 Fed.Reg. 4389. OSHA believed these subm ssions provided
anpl e evi dence of the fact that certain fabrics increase the extent
of injuries caused by electrical arc exposure.

Consequently, OSHA's comments in the Federal Register are
sufficient to conply with the requirenent inposed by 29 U S.C. 8
655(e).

| V. CONCLUSI ON
For these reasons, we uphold the apparel provision of the

Standard at issue. Therefore, the petition for reviewis DEN ED



