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Appeal from the United States District Court for the Mddle
District of Florida. (No. 94-21-CR ORL-22), Conway, Anne A,
D strict Judge.

Before KRAVITCH, Gircuit Judge, HILL, Senior Crcuit Judge, and
ALAI MO, Senior District Judge.

KRAVI TCH, Circuit Judge:

Ronal d Gene Barbour appeals his conviction and sentence for
t hreatening the President of the United States, in violation of 18
U S.C 8§8871. He contends that the district court erred in denying
his notion to suppress evidence he alleges was taken in violation
of Mranda v. Arizona, 384 U S. 436, 86 S.Ct. 1602, 16 L. Ed.2d 694
(1966). Barbour al so argues that at sentencing the district court
i nproperly used evidence of action taken prior to his threat to
kill the President, in order to support a six-|evel enhancenent on
t he ground that he denonstrated an intent to carry out this threat,
pursuant to US. S.G 8 2A6.1(b)(1). W affirm defendant's
convi ction and sentence.

l.
On January 11, 1994, suffering fromsevere depressi on, Barbour

attenpted suicide at his apartnent in Florida. Before his attenpt,
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the Southern District of Georgia, sitting by designation.



he had witten a suicide note. After the attenpt failed, he put
his gun and clothes in his car and drove toward West Virginia
where he again intended to commt suicide. Bar bour m ssed his
exit, however, and decided instead to drive to Washington, D.C. to
assassinate President Cinton. That sane night, Barbour checked
intothe M. Vee Motel in Alexandria, Virginia, where he stayed for
seven ni ghts.

According to statenments subsequently nmade by Barbour to Secret
Servi ce agents, Barbour went to the Mall in Washi ngton each day of
his trip, intending to shoot the President while the President was
jogging. Barbour also told the agents that he wal ked around the
White House several tinmes and that he transported one hundred
rounds of amunition to Washington. It had been Barbour's
intention to kill the President and to get hinself killed in the
process. Wil e in Washi ngton, however, Barbour discovered that the
President was in Russia. On January 18, 1994, Barbour headed back
to Florida, and a few days later he sold his gun

On January 29, 1994, Barbour invited a neighbor into his
apartnment. Barbour told himabout his journey to Washington. His
nei ghbor returned wth his fiancee and a tape recorder. Barbour's
brother also was present. Barbour told these wtnesses, as
recorded on tape, of his desire to kill the President. Over the
next few days, Barbour related the events of his trip to severa
ot her people. At the urging of some of his neighbors, Barbour went
to the Veteran's Admi nistration hospital (V.A ) on February 3, 1994
for psychiatric treatnent.

On February 1, 1994, Secret Service agents began an



i nvestigation based on information that soneone had attenpted to
assassinate the President. |In the course of their investigation,
which eventually led them to Barbour, the agents saw Barbour's
suicide note and learned that he had attenpted suicide. On
February 3, 1994, the agents were told that Barbour was going to
the V.A. to seek treatnent for a nental problem Wth this
information, the agents traveled to the V.A.  \While Secret Service
Speci al Agents John F. McKenna and Eugene L. Sveum net w th Dani el
Doherty, head of the adm nistration at the V. A Cinic, Barbour was
in the | obby awaiting treatnent.

Doherty agreed to assi st the agents in finding Barbour. After
| ocating Barbour in the |obby, Doherty brought himto his office
where he was i medi ately joined by the special agents. According
to Barbour, MKenna and Sveum were identified as agents, and both
"quickly flashed their badge." The agents advised Barbour that
they wanted to talk to himabout the information they had received
that he had traveled to Washington to attenpt to assassinate
President Cinton. They also told himthat they would help him
receive nental health treatnent. Agent MKenna testified that he
t ook Barbour's personal history and in the process |earned that
Bar bour had once been commtted to the Walter Reed Arny Medica
Center after attenpting suicide. After taking Barbour's history,
McKenna read himthe M randa warnings. Barbour told MKenna that
he understood his rights and indicated that he wished to talk to
the agents. At the tinme, Barbour indicated that he was aware that
itisacrinetoattenpt to kill the President. At the suppression

heari ng, Barbour denied that Mranda warnings were ever recited,



but testified that, had they been read, he would have understood
them® The agents described Barbour as well-mannered, courteous
and cooperative throughout the entire interview Barbour descri bed
the Secret Service agents as extrenely polite, courteous and
friendly, rem nding himof "workers at D sney Wrld."

| medi ately after his intervieww th the agents, Barbour net
with Dr. DeCastro, who found himto be suicidal and in need of
i edi ate treatnent. Pursuant to Florida law, Fla.Stat.Ann. 8§
394. 463, Dr. DeCastro conmtted Barbour involuntarily to a private
mental health facility, Lakeside Alternatives.

Agent MKenna testified that on the next day, February 4,
1994, he visited Barbour at Lakeside Alternatives, presented him
with a Secret Service form entitled "Consent to Search,"” and
i nformed himof his constitutional right torefuse to give consent.
Bar bour was cooperative and appeared to Agent McKenna to be | ogi cal
in his thinking. The consent to search form which was read to
Bar bour, authorized the agents to search his apartnent and car and
to seize any contraband or evidence "in the nature of a threat
agai nst the president.” The formalso indicated that no prom ses
wer e bei ng made in exchange for Barbour's consent. Barbour signed
the form

Agent McKenna returned to Lakeside Alternatives on February 7,
1994. He told Barbour that he wanted to ask him questions about

his trip to Washington, D.C., and, again, he read Barbour the

'Barbour served as a military police officer. Additionally,
he received a liberal arts degree fromRollins College and t ook
correspondence courses in crimnal justice. He testified that he
had read the Mranda opinion for one of these courses.



M randa warni ngs. Barbour denied that he was given the Mranda
warnings. At this time, Barbour was taking Ativan and Lithiumfor
hi s depression.? Once agai n Barbour was cooperative, coherent, and
polite, and answered all questions asked.

The district court found that Barbour was read his Mranda
warni ngs on February 3 and 7, 1994, and that he understood his
rights. The court further found that Barbour was read the consent
to search form on February 4, 1994, and that he understood his
rights on that occasion as well. Finding no evidence that
Bar bour's severe depression interfered with his ability to think
clearly or understand the charges bei ng made agai nst him and that
on the facts of this case the prom se of nental health treatnent
was not coercive, the district court found that his statenents were
not coerced and that the governnment had nmet its burden of proving
by a preponderance of the evidence that Barbour voluntarily waived
his rights. See Colorado v. Connelly, 479 U S. 157, 168-69, 107
S.Ct. 515, 522-23, 93 L.Ed.2d 473 (1986).

1. Modtion to Suppress
The denial of a notion to suppress presents a m xed question
of law and fact. In determ ning whether Barbour's consent to
search was voluntary, we defer to the district court's findings of
fact unless clearly erroneous. See United States v. Bl ackman, 66
F.3d 1572, 1577 (11th Cr.1995). However, we review the district
court's application of the law to the facts de novo. Id. "The

district court's ultimte conclusion on the voluntariness of a

*The district court found that at the tine of the February 3
and 4 neetings, Barbour was not taking the nedications
subsequent|ly prescribed for his depression.



confession, or the waiver of Mranda rights, raises questions of
law to be reviewed de novo. " ld. (citing Beckwith v. United
States, 425 U. S. 341, 347-48, 96 S.Ct. 1612, 1616-17, 48 L.Ed.2d 1
(1976); United States v. Parr, 716 F.2d 796, 817-18 (1l1th
Cir.1983)); see Coleman v. Singletary, 30 F.3d 1420, 1426 (11th
Cir.1994), cert. denied, --- U S ----, 115 S. C. 1801, 131 L. Ed. 2d
727 (1995). W base our determnation on the "totality of the
circunstances," Fare v. Mchael C, 442 U.S. 707, 99 S.Ct. 2560, 61
L. Ed.2d 197 (1979), construing the facts in the Ilight nost
favorable to the party prevailing below United States v. Cure,
996 F.2d 1136, 1138 (11th G r.1993), cert. denied, --- U S ----,
114 S.Ct. 1075, 127 L.Ed.2d 393 (1994).

Bar bour alleges that he was never informed of his Mranda
rights. He also contends that even if he were infornmed of these
rights, he did not waive them "voluntarily, know ngly, and
intelligently." Mranda, 384 U S. at 444, 86 S.Ct. at 1612. He
clainms that given his severe nental depression and nedi cated state,
Agent McKenna's prom se to provide help in obtaining nental health
treat ment was coercive.

The threshold inquiry is whether Barbour was informed of his
Mranda rights. See New York v. Quarles, 467 U S. 649, 654, 104
S.C. 2626, 2630, 81 L.Ed.2d 550 (1984); Mranda, 384 U. S. at 468-
70, 86 S.Ct. at 1624-26. The district court found that Barbour was
read his Mranda warnings on February 3 and 7. Barbour hinself
admtted that he signed the "Consent to Search” formon February 4.
Because we conclude that the district court's determ nation is not

clearly erroneous, this threshold inquiry is satisfied. Thus, we



turn to Barbour's claimthat his Mranda rights were not waived
"voluntarily, know ngly, and intelligently."
In Moran v. Burbine, 475 U. S. 412, 106 S.Ct. 1135, 89 L. Ed. 2d
410 (1986), the Suprene Court explained the two-part inquiry into
whet her a defendant's waiver of Mranda rights was voluntary,
know ng, and intelligent.
First, the relinquishment of the right nust have been
voluntary in the sense that it was the product of a free and
del i berate choice rather than intimdation, coercion, or
deception. Second, the waiver nmust have been nade with a ful
awar eness of both the nature of the right being abandoned and
t he consequences of the decision to abandon it. Only if the
"totality of the circunstances surrounding the interrogation”
reveal both an uncoerced choice and the requisite |evel of
conprehension may a court properly conclude that the M randa
ri ghts have been wai ved.
Id. at 421, 106 S.Ct. at 1141 (quoting Fare, 442 U. S. 707, 99 S. C
2560, 61 L.Ed.2d 197) (citations omtted).

We begin with the first prong, whether the waiver was nade
voluntarily. The fact that a defendant suffers a nental disability
does not, by itself, render a waiver involuntary; there nust be
coercion by an official actor. See Colorado v. Connelly, 479 U.S.
at 169-70, 107 S.Ct. at 522-23; Coleman v. Singletary, 30 F.3d at
1426; Purvis v. Dugger, 932 F.2d 1413, 1422-23 (11th G r.1991),
cert. denied, 503 U.S. 940, 112 S. Ct. 1485, 117 L. Ed.2d 627 (1992).
Thus, the fact that Barbour was suffering severe depression does
not render his statenments involuntary unless the agents took
advantage of his nmental illness. |In this case, the agents did no
nore than offer to hel p Barbour obtain nmedical assistance, which he
in fact received. The district court found that the agents'
prom se to hel p Barbour receive nental health treatnment was not an

assurance that the entire matter woul d not be treated as a cri m nal



i ssue. This conclusion is supported by the testinony of Agent
McKenna, Barbour's own statenment that he was aware that the agents
were investigating a charge that he had attenpted to kill the
President, and his knowl edge that this attenpt was a crine.
Final ly, Barbour described the agents as extrenely polite and very
courteous. Absent any evidence of psychological or physical
coercion on the part of the agents, there is no basis for declaring
Barbour's statenments and consent to search involuntary.

W turn now to the second prong of the waiver analysis,
nanmel y, whether the waiver was nmade with "a full awareness of both
the nature of the right bei ng abandoned and t he consequences of the
decision to abandon it." Mran, 475 U S at 421, 106 S. C. at
1141. Bar bour appears to argue that because of his nental
condition and use of the drugs Lithiumand Ativan, he was unaware
of the consequences of abandoning his rights, that is, he did not
abandon them knowi ngly and intelligently. Although a defendant's
inpaired mental state (whether drug induced or otherw se) nmay
prevent that person from understanding the nature of his or her
wai ver, Coleman, 30 F.3d at 1426, this is not the case here. The
district court found there was no evidence that Barbour's severe
depression interfered with his ability tothink clearly or with his
under st andi ng of the charges nade agai nst him Likew se, the court
found that the Lithiumand Ativan Barbour was taking on February 7
did not inmpair his ability to understand his rights on that day.
In fact, Barbour hinself testified that had he been infornmed of his
Mranda rights he would have understood their neaning, and his

educational and mlitary experience support this adm ssion.



Because the district court's findings were not clearly erroneous,
we accept that Barbour was i nfornmed of his Mranda rights. Because
we also accept Barbour's own admssion that he would have
understood his rights had they been read to him we concl ude that
Bar bour voluntarily waived his rights and that he was aware of the
nature of these rights and the consequences of waiving them

I11. Sentence Enhancenent

The Sentencing Guidelines require a six-level enhancenent
"[i]f the offense involved any conduct evidencing an intent to
carry out such threat.” U S S.G 8 2A6.1(b)(1). Barbour argues
that this enhancenent was incorrectly applied to his sentence by
the district judge.

Whet her Barbour's conduct evidenced an intent to carry out
his threat raises a mxed question of law and fact. Although we
review the district court's factual findings under a clearly
erroneous standard, United States v. Burton, 933 F.2d 916, 917
(11th Cir.1991), whether the facts evidence an intent to carry out
the threat is a question of law and is reviewed de novo. | d.
Whet her conduct that occurred prior to a threat may be consi dered
when determning if a defendant evidenced an intent to carry out
that threat is a pure question of |aw subject to de novo review
I d.

Bar bour contends that the conduct upon which the district
court based its application of the enhancenent shoul d not have been
consi dered because it occurred prior to his threat. Specifically,
Bar bour argues that evidence of his January 11-18 trip to

Washi ngton and the events that occurred there may not be used to



prove an intent to carry out a threat nade on January 29 of that
sane year

Bar bour cites United States v. Philibert, 947 F. 2d 1467, 1468
(11th Cir.21991), in which this court refused to uphold a six-|evel
enhancenment under 8§ 2A6.1(b)(1). Philibert involved a defendant's
threat to kill his supervisor. The first tinme the defendant nade
such a threat, he said he did it "because he felt likeit." 1Id. at
1468. N ne nonths after this first threat, the defendant purchased
guns, bayonets and anmmunition. | d. Fifty-three days after
pur chasi ng t hese weapons, the defendant tel ephoned his supervisor
and threatened his life. 1d. at 1468-69. The district court based
t he enhancenent on the fact that the defendant had purchased the
weapons. This court refused to uphold the enhancenent because
t here was no evidence in the record

to suggest any connection whatever between appellant's

acquisition of firearns ... and any effort to carry out the
threat.... Indeed, a reasonable conclusion fromthe facts of
record is that [the appellant made the second threatening
call] "because he felt like it"; there is no evidence

what ever that he had any i ntention of carrying out the threat.
Id. at 1471. This Court added that if the defendant were
reconvicted,® the six-level enhancement should not be applied
unless there were additional evidence to justify the required
factual finding. Philibert requires that for a 8§ 2A6.1(b)(1)
enhancenment to be justified, there nust be an evidentiary basis to
support the conclusion that the defendant's conduct evidenced an
intent to carry out the threat. The decision inPhilibert did not,

however, rule out the use of pre-threat conduct in determning

3The sentence was al so overt urned. Philibert, 947 F.2d at
1472.



whet her a defendant intended to carry out his or her threat. See
United States v. Hines, 26 F.3d 1469, 1474 n. 2 (9th G r.1994).
Bar bour also refers us to United States v. Hornick, 942 F. 2d
105 (2nd Gir.1991), cert. denied, 502 U. S. 1061, 112 S. Ct. 942, 117
L. Ed. 2d 112 (1992), where the Second Crcuit held that pre-threat
conduct may not be used to support an enhancenent under 8§
2A6.1(b)(1). We follow the Ninth Grcuit in declining to foll ow
Hornick. See United States v. Hines, 26 F.3d at 1474;" see also
United States v. Gary, 18 F.3d 1123, 1128 (4th Cir.) (holding that
pre-threat conduct may form the basis of a § 2A6.1(b)(1)
enhancenent), cert. denied, --- US ----, 115 S.C. 134, 130
L. Ed. 2d 77 (1994). The guideline recognizes that "the seriousness
of [the threat] depends upon the defendant's intent and the
i kelihood that the defendant would carry out the threat." 8§
2A6.1, comment. (backg'd.); see also Hines, 26 F.3d at 1474. |If
t he defendant's acts denonstrate both that he or she intends to act
on the threat and is, in fact, likely to do so, then whether those
acts occurred before or after the threat shoul d make no difference.
It would make no sense to punish nore severely the person who
threatens to kill the President while driving to the store to
purchase a gun than the person who nmakes the sanme threat on the way
honme fromthe sane store. See United States v. Harris, 763 F. Supp

546, 551 n. 11 (M D. Al a. 1991).

“The facts of Hines are strikingly simlar to those of the
present case. Hines had gone to Washington, armed with a gun, in
order to kill President Bush. He went to where he thought the
Presi dent was maki ng an appearance, but the President was 45
mles away. He then left Washington. Over the course of the
next nonth, Hi nes told several people that he intended to kill
President Bush. 26 F.3d at 1472.



Despite our disagreenent wth the Second Circuit's
categorical rule in Hornick, however, we are sensitive to the
concern expressed by that court when it wote:

If prior to the actual nmaking of a threat, the governnent

m ght scour a defendant's past to unearth sone incident that
m ght point to an intent on defendant's part to carry out a
threat he nade | ater, an upward adj ust nent woul d becone al nost
automatic, and woul d bear only a tenuous relationship to the
primary conduct at issue—the threat itself.
Hor ni ck, 942 F.2d at 108. The fact that a person has at sone poi nt
in life engaged in dangerous or even illegal activity is
insufficient to denonstrate that that person intended to carry out
any particular threat. The purpose of the enhancenent is to punish
nore severely the individual whose actions indicate an intent to
carry out the threat that serves as the basis for the underlying
conviction. It is not a general mandate to punish nore severely
people with bad character or those generally nore likely to carry
out their threats. This is the reason why the enhancenent in
Philibert was reversed. Al though there may be every reason to
think that a person who purchases weaponry is nore likely to carry
out death threats than one who does not, the district court in
Philibert did not nake the necessary further findings to support
the claimthat there was a cl ose nexus between the defendant's acts
and his threat.

Because t he evi dence nust support a direct connecti on between
the defendant's acts and his or her threat, pre-threat conduct
often my be Iless persuasive than post-threat conduct .
Nonet hel ess, we hold that under certain circunstances pre-threat

conduct may be used as evi dence to denonstrate a defendant's intent

tocarry out athreat. Factors a district court should consider in



determ ning the probative value of pre-threat conduct include the
following: the proximty in tine between the threat and the prior
conduct, the seriousness of defendant's prior conduct, and the
extent to which the pre-threat conduct has progressed towards
carrying out the threat.

In the present case, Barbour "was not just meking idle
threats.” Hines, 26 F.3d at 1474. Less than two weeks prior to
his threats, Barbour was in Washington, D.C., with one hundred
rounds of anmunition, waiting to assassinate the President. He
failed to carry out his plan only because the President never
arrived where Barbour was waiting, and he returned hone only after
di scovering the President was out of the country. Barbour never
deviated fromhis plan to kill the President; he was just denied
the opportunity. Thus, when Barbour nade his threats after
returni ng hone, there was every reason to concl ude that he i ntended
to act on those threats and that he was likely to do so. Because
the record supports the district court's determ nation that Barbour
had evidenced an intent to carry out his threat, the six-I|evel
enhancenment pursuant to US S .G 8§ 2A6.1(b)(1) was properly
appl i ed.

I V.
For the foregoing reasons, Barbour's conviction and sentence

are AFFI RMVED



