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Bef ore ANDERSON and CARNES, Circuit Judges, and RONEY, Senior
Circuit Judge.

ANDERSOQN, Circuit Judge:

Appel | ant s, anti-abortion activists, chal l enge the
constitutionality of the Freedomof Access to Cinic Entrances Act
of 1994 (the Access Act or Act), Pub.L. No. 103-259, 108 Stat. 694
(1994) (codified at 18 U S.C. 8§ 248). Appel I ants argue that
Congress | acks authority to pass the Access Act and, therefore, the
Act infringes on state sovereignty in violation of the Tenth
Amendnent. Appellants also challenge the Act's constitutionality
on its face. They urge that the Act is vague and overbroad,
content and viewpoint based, and acts as a prior restraint, in
violation of their First Anmendnment free speech rights. Appellants
further claim that the Act violates the First Anmendnent's Free
Exerci se Cl ause and the Religious Freedom Restoration Act of 1993
(RFRA), 42 U.S.C. 88 2000bb to 2000bb-4. Finally, appellants argue

that the Access Act is wunconstitutional because it inposes



excessive fines and is cruel and unusual under the Eighth
Anendnent . * The district court dismssed appellants' clains.
Because we find the Act wthstands appellants' constitutional
chal I enges, we affirm
| . BACKGROUND

Congress passed the Access Act in response to increasing
i ncidents of violence and obstruction at abortion clinics. > The
stated purpose of the Act is "to protect and pronote the public
safety and health and activities affecting interstate commerce by
establishing Federal crimnal penalties and civil renedies for
certain violent, threatening, obstructive and destructive conduct
that is intended to injure, intimdate or interfere with persons
seeking to obtain or provide reproductive health services."” Act,
8 2. The Act inposes civil and crimnal penalties against anyone
who:

(1) by force or threat of force or by physical obstruction,

intentionally injures, intimdates or interferes with or

attenpts to injure, intimdate or interfere with any person

because that person is or has been, or in order to intimdate

such person or any other person or any class of persons from
obtaining or providing reproductive health services; ... or

'Appel l ants al so assert that the Access Act violates their
First Amendnent right to Freedom of Assenbly. Al though
appel l ants have |isted Freedom of Assenbly in their statenment of
the issues, they have not addressed the issue in their brief.
Therefore, this issue is deened abandoned. Love v. Deal, 5 F.3d
1406, 1407 n. 1 (11th Cr.1993); see also Fed.R App.P. 28(a)(5).

’Congress noted that from 1977 through April 1993, nore than
1,000 acts of violence against providers of abortion services
were reported in the United States. S.Rep. No. 117, 103 Cong.

1st Sess. 3 (1993). "These acts included at |east 36 bonbings,
81 arsons, 131 death threats, 84 assaults, two ki dnappings, 327
clinic "invasions,' and one nmurder." 1d. In addition, over

6, 000 clinic blockades and ot her disruptions were reported over
the sane period. 1d.



(3) intentionally damages or destroys the property of a

facility, or attenpts to do so, because such facility provides

reproductive health services...
Act, & 3(a) (codified as 18 U.S.C. § 248(a)).°

Appel lants, Mrna Cheffer and Judy Madsen, are strongly
opposed to the practice of abortion. They assert that prior to the
enactnent of the Access Act, they attenpted to persuade pregnant
wonmen and others to seek alternatives to abortion through the
distribution of literature, oral protest, and sidewal k counseling
out side of abortion clinics. 1In addition, Madsen admts that she
has participated in sit-in's violating the trespass | aws. 4
Appel I ants have not been arrested or charged with violation of the
Access Act. However, appellants urge that they have been "chill ed"
in the exercise of their constitutional rights because they fear
puni shment under the Act for their expressive activity in
opposition to abortion.

I'1. CONGRESS' AUTHORITY TO PASS THE ACCESS ACT

Appel | ants assert that Congress | acked authority to pass the
Access Act, and thus that the Act infringes on state sovereignty
under the Tenth Amendnent. The Tenth Amendnent provides: "The
powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States

respectively, or to the people.” U S. Const. anmend. X. Therefore,

Congress' valid exercise of authority delegated to it under the

%The Act al so protects places of religious worship. See
Act, 8 3(a)(2) (codified as 18 U.S.C. § 248(a)(2)). The
provi sions which deal wth such protection are not at issue in
this case

‘“Cheffer, on the other hand, contends that she has never
know ngly violated any | aw.



Constitution does not violate the Tenth Arendnent. United States
v. Lopez, 459 F.2d 949, 951 (5th Cr.), cert. denied, 409 U S. 878,
93 S.Ct. 130, 34 L.Ed.2d 131 (1972).°

Congress identified both the Commerce C ause and section 5 of
the Fourteenth Amendnent as sources of its authority to pass the
Access Act. Act, § 2. Recently addressing a simlar
constitutional attack against the Access Act, the Fourth Crcuit
concluded that the Act is wthin Congress' Commerce Cl ause power.
Anerican Life League, Inc. v. Reno, 47 F.3d 642, 647 (4th
Cir.1995). W agree with the Fourth Circuit that the Access Act is
wi thin Congress' Comrerce power, and adopt the reasoning in Part
I11.A of the Anerican Life League decision on this issue.

However, we pause to discuss the effect on this case of the
recent Suprenme Court Commerce C ause decision, United States v.
Lopez, --- US. ----, 115 S.Ct. 1624, --- L.Ed.2d ---- (1995).
Deci ded after Anmerican Life League, Lopez struck down the Gun-Free
School Zones Act as exceeding Congress' authority under the
Commerce Clause. 1d. at ---- - ----, 115 S.C. at 1630-31. The
@un- Free School Zones Act made it a federal offense "for any
i ndi vidual knowingly to possess a firearm at a place that the
i ndi vi dual knows, or has reasonabl e cause to believe, is a school
zone." 18 U.S.C. 8 922(q)(1)(A). In enacting the Gun-Free School
Zones Act, Congress made no findings on whether the Act was within

its Commerce Cause authority. In particular, no express

°I'n Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th
Cr.1981) (en banc), this court adopted as binding precedent al
of the decisions of the fornmer Fifth CGrcuit handed down prior to
the cl ose of business on Septenber 30, 1981.



legislative findings were mde regarding the effects wupon
interstate commerce of gun possession in a school zone. --- U S.
at ----, 115 S. CG. at 1631. Al though the Court noted that
"Congress normally is not required to make formal findings as to
the substantial burdens that an activity has on interstate
commerce,"” id., such findings assist the Court in evaluating
whet her the regulated activity "substantially affects” interstate
conmerce in cases where the effect on commerce i s not obvious. Id.
at ---- - ----, 115 S.Ct. at 1631-32. The Court held that the Qun-
Free School Zones Act exceeded Congress' conmerce authority to
regulate activities that “"substantially affect” interstate
commerce; "[t]he Act neither regulates a commercial activity nor
contains a requirenent that the possession [of a firearm be
connected in any way to interstate commerce." ld. at ----, 115
S.C. at 1626.

Unli ke the Gun-Free School Zones Act, the Access Act does
regul ate commerci al activity, the provision of reproductive health
servi ces. Moreover, as the Fourth GCrcuit noted, extensive
| egi sl ative findings support Congress' conclusion that the Access
Act regulates activity which substantially affects interstate
commerce. Anerican Life League, 47 F.3d at 647. Congress found
that doctors and patients often travel across state lines to
provide and receive services, id.; in other words, there is an
interstate market both with respect to patients and doctors. In
addition, the clinics receive supplies through interstate conmerce.
Id. Congress further found that violence, and physi cal obstruction

of «clinic entrances, threatened interstate commerce in the



provision of reproductive health services. | d. Thus, in
protecting the commercial activities of reproductive health
providers, the Access Act protects and regulates conmercial
enterprises operating in interstate coormerce. Lopez, --- U S at
----, 115 S .. at 1630 ("Were economc activity substantially
affects interstate comerce, legislation regulating that activity
will be sustained.").® Congress' findings are plausible and
provide a rational basis for concluding that the Access Act
regul ates activity which "substantially affects"” interstate
commerce. Thus, the Access Act is a constitutional exercise of

Congress' power under the Commerce C ause. Because the Access Act

®\We are not persuaded by the WIlson court's reasoning that
the Access Act is beyond Congress' Comrerce C ause authority

because the Act does not regulate comercial entities, i.e. the
reproductive health providers, "but rather regul ates private
conduct affecting commercial entities.” United States v. WI son,

880 F. Supp. 621, 628 (E.D.Ws.1995). The WIson court cites no
authority, nor can we find any, for the proposition that

Congress' Comrerce Cl ause authority extends only to the

regul ati on of commercial actors, and not private individuals who
interfere wwth commercial activities in interstate comerce. To
the contrary, the Court often finds valid under the Conmerce

Cl ause statutes which penalize behavior substantially affecting
interstate commerce without regard to the actor's commercial or
private status. E.g., Russell v. United States, 471 U S. 858,
105 S. . 2455, 85 L.Ed.2d 829 (1985) (Upholding 18 U.S.C. 8§
844(i), which penalizes "[w hoever maliciously damages or
destroys, or attenpts to danage or destroy, by neans of fire or
an expl osive, any building, vehicle, or other real or personal
property used in ... any activity affecting interstate or foreign
comerce...." (enphasis added)); Stirone v. United States, 361
UsS 212, 80 S.Ct. 270, 4 L.Ed.2d 252 (1960) (Uphol ding the Hobbs
Act which crimnally penalizes, "[w hoever in any way or degree
obstructs, delays, or affects conmerce or the novenent of any

article or coomodity in commerce, by robbery or extortion ... or
[by] commt[ting] or threaten[ing] physical violence to any
person or property...." 18 U S.C. § 1951 (enphasis added)). See
also United States v. Dinw ddie, No. 95-0010-CVv-WS8, 1995 W
225585, at *5, --- F.Supp. ----, ---- (WD. M. Apr|I 12, 1995)

(decllnlng to follow Wl son and instead foll ow ng Anerican Life
League ).



is within Congress' Commerce C ause power, it does not violate the
Tent h Anendnent .’
I'11. FREEDOM OF EXPRESSI ON

American Life League al so addressed First Amendnent facial
chal l enges to the Access Act. 47 F.3d at 648-654. The Fourth
Crcuit found that the Access Act was not unconstitutionally vague
or overbroad, nor was the Act content or viewpoint based. I d.
Unable to inprove on the Fourth Crcuit's analysis, we follow
Anmerican Life League and adopt its rationale on the free speech
I Ssues.

W add only a brief elaboration. The clear inplication in
Anmerican Life League is that the term"force" in the context of the
i nstant statute neans "physical force.” ld. at 648 ("The use of
force or violence is outside the scope of First Anmendnent
protection. Wsconsinv. Mtchell, --- US ----, ----, 113 S. O
2194, 2199, 124 L.Ed.2d 436 (1993) ("a physical assault is not by
any stretch of the imagi nati on expressive conduct protected by the
First Amendnent’')"). We agree with the Fourth Crcuit that the
clear neaning of "force" in this statute is "physical force.”
Thus, the prohibition of "force" in this statute does not involve
pure speech; rather, it involves only physical force.

The term "force" is often interpreted to nean "physical
force." SeeJohnson v. M ssissippi, 421 U. S. 213, 222-27, 95 S. C
1591, 1597-99, 44 L.Ed.2d 121 (1975) (interpreting simlar

‘Because we find that the Act is a valid exercise of
Congress' Comrerce Cl ause power, it is not necessary for us to
reach the issue of whether Congress also has authority to pass
the Act under the Fourteenth Anendnent.



| anguage—by force or threat of forcewillfully injures, intimates,
or interferes with"—o provide protection against violence). The
context of this particular statute reinforces the "physical force"
interpretation. The Access Act proscribes intentional injury,
intimdation or interference, but only if the sane is conmtted "by
force, threat of force or physical obstruction.” Act, 8 3(a)(1)
(codified as 18 U.S.C. 8 248(a)(1)). The only ternms in the instant
statute which by thenselves mght have a broader sweep are
carefully delimted. Thus, the term "intimdation" is defined
"to place a person in reasonable apprehension of bodily harm™
Act, 8 3(e)(3) (codified as 18 U.S.C. § 248(e)(3)). The activity
proscri bed by the broadest terns of the statute is "intimdation"
caused by "threat of force." As denonstrated above, the activity
thus proscribed is a threat of physical force placing a person in
reasonabl e apprehensi on of bodily harm

In addition to injury and intimdation, the statute also
prohibits "interference with" a person because the person is
obtaining or providing reproductive health services. Act, 8
3(a)(1l) (codified as 18 U.S.C. 8§ 248(a)(1)). Again, however, the

statute prohibits such interference only if acconplished through

"force or threat of force or by physical obstruction.” 1d. The
term"interfere with" is defined to nean: "to restrict a person's
freedom of novement." Act, 8 3(e)(2) (codified as § 248(e)(2)).
The term "physical obstruction” is defined to nean: "rendering

i npassable ingress to or egress from a facility that provides
reproductive health services ... or rendering passage to or from

such a facility ... unreasonably difficult or hazardous."™ Act, 8



3(e)(4) (codified as § 248(e)(4)). Thus, the statute proscribes
only a restriction of a person's freedom of novenent and only if
acconplished by physical force or the threat thereof or by
obstruction rendering passage unreasonably difficult or hazardous.
For the reasons articulated in Part IV.A through D. of the
Anerican Life League opinion,® as elaborated above, we readily
concl ude that the Access Act is not content or viewpoi nt based, is
not unconstitutionally vague or overbroad, and does not violate
appel l ants' First Amendment rights.?®
| V. FREE EXERCI SE CLAUSE AND RELI G OUS FREEDOM RESTORATI ON ACT
Anerican Life League al so addressed the argunent that the Act
offends the First Amendnent's Free Exercise Cause and the
Rel i gi ous Freedom Restoration Act of 1993 (RFRA), 42 U S.C 88
2000bb to 2000bb-4. W concur with the Fourth Grcuit that the

®Because appellants in the instant case do not argue that
the civil damages provisions of the Act violate the First
Amendnent, we need not address that issue. See Part |V.E. of
Anmerican Life League, 47 F.3d at 653-54.

Appel | ants al so argue that the Act is unconstitutional as a
prior restraint. In Wodall v. Reno, 47 F.3d 656 (4th Cr.1995),
petition for cert. filed, 63 U S.L.W 3644 (Feb. 21, 1995), the
plaintiffs argued that the injunctive provisions of the Access
Act constituted prior restraints on speech. The Fourth Crcuit
declined to assunme that a court would issue an injunction in
violation of the well-established prior restraint doctrine. Id.
at 658. Noting that plaintiffs did not claimthey were presently
subject to an injunction, the court declined to entertain the
issue until a nore concrete controversy arose. |d. Appellants
in the instant case do not assert a prior restraint on the basis
of possible injunctive relief. Rather, appellants' prior
restraint argunent boils down to an assertion of extrenme chill in
the exercise of their First Amendnent rights due to the Act's
vagueness and overbreadth. Because we hold that the Access Act
is not unconstitutionally vague or overbroad, appellants' prior
restraint argunent is neritless.

“The RFRA was passed before the Access Act by the sane
Congress that passed the Access Act. Normally, where there is a



Act is generally applicable and neutral toward religion and,
therefore, does not offend the First Amendnent's Free Exercise
Clause. 47 F.3d at 654. W adopt the reasoning of Part V.A of
t he American Life League opinion.

Appel l ants also argue that the Access Act violates their
rights under the Religious Freedom Restoration Act (RFRA). The
RFRA provides in pertinent part:

Government may substantially burden a person's exercise
of religion only if it denonstrates that application of the
burden to the person—1) is in furtherance of a conpelling
governnental interest and 2) is the | east restrictive neans of
furthering that conpelling governnment interest.

42 U. S.C. 8 2000bb-1. In Anerican Life League, the Fourth Crcuit
found that the plaintiffs had adequately pled that the Act
substantially burdened their religious practice, but held that the
Act survived RFRA scrutiny as the least restrictive nmeans to
achi eve conpelling governnment interests. 47 F.3d at 654-656.
Unlike the plaintiffs in Arerican Life League, the appellants here
have not argued that the Access Act "substantially burdens” their
religious practice. Appellants' brief on appeal nerely asserts
that they have a sincerely held religious belief that abortion is

murder, and that the Access Act chills their expression of that

bel i ef . However, appellants do not assert that the exercise of

conflict between an earlier statute and a | ater enactnent, the

| ater statute governs. 1.C.C. v. Southern Ry. Co., 543 F.2d 534,
539 (5th Cir.1976). Therefore, under the usual rule the

| at er - passed Access Act could not violate the RFRA. However, the
RFRA provides that "Federal statutory |aw adopted after Novenber
16, 1993 is subject to [the RFRA] unless such law explicitly

excl udes such application by reference to [the RFRA]." 42 U S.C
8 2000bb-3(b). Thus, because the Access Act was adopted on My
26, 1994, and does not explicitly exclude application of the
RFRA, the Act is subject to the terns of the RFRA



their religion requires themto use physical force or threats of
physical force to prevent abortions. Moreover, unlike the
plaintiffs in American Life League, appellants do not argue that
t he exercise of their religionrequires themto physically obstruct
clinic entrances. Because we hold that the Access Act does not
chill appellants in the exercise their First Amendnent right of
expression, it follows that they have not been chilled in the
particul ar expression of their religious belief that abortion is
nmurder. The Access Act | eaves anpl e avenues open for appellants to
express their deeply-held belief so long as this expression does
not involve physical force, threats of such force, or physica

obstruction. Therefore, as the Act does not "substantially burden"
the only religious practices that appellants assert on appeal, we
hold that the Act survives appellants' challenge under the RFRA
wi t hout reaching, as the Fourth Grcuit did, whether the Act is the

| east restrictive means to further a conpelling state interest.'

Questions have been rai sed about the constitutionality of
the RFRA. See, e.g., Canedy v. Boardman, 16 F.3d 183, 186 n. 2
(7th Gr.1994). The questions include whether the RFRA viol ates
t he separation of powers doctrine, see Flores v. Cty of Boerne,
877 F. Supp. 355 (WD. Tex. 1995), or the Establishnent C ause, see
Scott C. Idleman, The Religi ous Freedom Restoration Act: Pushing
the Limts of Legislative Power, 73 Tex.L.Rev. 247 (1994), and
whet her Congress has the authority to enact such legislation in
the first instance, see Marci A Ham lton, The Religi ous Freedom
Restoration Act: Letting the Fox into the Henhouse under Cover
of Section 5 of the Fourteenth Amendnent, 16 Cardozo L. Rev. 357
(1994). These questions are nuddl ed considerably in this case
because the statute being challenged, the Access Act, is not a
Sstate statute but is instead federal |egislation enacted by the
same Congress that earlier enacted the RFRA. It may be, in these
circunstances, that the RFRA can be viewed as sinply having the
effect of a contenporaneously enacted rule of construction.
What ever the answers are to this and the other questions about
the RFRA, we need not decide in this case, because we hold that
appel l ants have not inplicated the RFRA by arguing that the
Access Act "substantially burdens” their religious practice.



V. ElI GHTH AVENDVENT CLAI M5

Finally, appellants argue that the Act violates the Eighth
Amendnent by inflicting cruel and unusual punishnments and by
i mposi ng excessive fines. These issues were not before the Fourth
Crcuit in Anmerican Life League. Because appellants seek
pre-enforcenent review of the Access Act, we nust determine as a
threshold matter, whether appellants' Ei ghth Armendnent clains are
ripe. See Hall andal e Professional Fire Fighters Local 2238 v. City
of Hallandale, 922 F.2d 756, 759-60 (11th Cir.1991) (ripeness
generally a concern in anticipatory attack on a statute, ordinance,
regul ation or policy). * Neither party raises the issue of
ri peness. However, as we do not have subject matter jurisdiction
to address unripe clains, Geenbriar, Ltd. v. Gty of Al abaster,
881 F.2d 1570, 1573 n. 7 (11th Cr.1989), we nust neverthel ess
confront the issue. Fitzgerald v. Seaboard SystemR R, Inc., 760
F.2d 1249, 1251 (11th Cir.1985) ("A federal court not only has the

power but also the obligation at any tinme to inquire into

?Because appel | ants nake a pre-enforcement challenge to the
Access Act, nomnally all of their clains raise ripeness
concerns. W note that the doctrine of ripeness is nore |oosely
applied in the First Amendnent context. Fire Fighters Local
2238, 922 F.2d at 760 (citing Solonon v. City of Gainesville, 763
F.2d 1212 (11th G r.1985) and International Soc. for Krishna
Consci ousness of Atlanta v. Eaves, 601 F.2d 809, 817 (5th
Cir.1979), in which pre-enforcement First Amendnent chal |l enges
were allowed). Appellants' First Amendnent clains allege that
the Act currently "chills" specific protected expressive
activities and, thus, present sufficiently concrete and i medi ate
questions for review Cf. Fire Fighters Local 2238, 922 F.2d at
762 (First Amendnent claimnot ripe when plaintiffs raise only a
general claimof "chill" without asserting specifically what they
"m ght want to do or say that mght by protected by the first
amendnent but might chilled by the existence of the Gty's
[ chal | enged] policy" (enphasis in original)). Therefore,
appel lants' First Amendnent clains are ripe.



jurisdiction whenever the possibility that jurisdiction does not
exi st arises.").
Ei ght h Amrendnent chal | enges are generally not ripe until the
i mposition, or imrediately inpending inposition, of a challenged
puni shmrent or fine. Al t hough we have not previously had the
opportunity to exam ne the doctrine of ripeness in the Eighth
Amendnent context, other circuits have found that Ei ghth Anendnent
clainms of "cruel and unusual punishnment"” are not ripe when raised
prior to the actual, or imrediately pending, inposition of the
chal | enged formof punishnent. See, e.g., 18 Unnaned "John Sm th"
Prisoners v. Meese, 871 F.2d 881, 882-83 (9th G r.1989) (Ei ghth
Amendnent chal | enge to proposed doubl e bunking plan as cruel and
unusual puni shnment not ripe); Askins v. District of Colunbia, 877
F.2d 94, 97-99 (D.C.Cir.1989) (challenge to proposed transfer to
another prison facility not ripe). By the sane reasoning,
chal | enges under the Excessive Fines clause are al so generally not
ripe until the actual, or inpending, inposition of the chall enged
fine. See, e.g. United States v. Fleetwood Enterprises, 689
F. Supp. 389, 392 (D.Del.1988) (challenge to Eighth Amendnent
constitutionality of potential fines under Manufact ured Housi ng Act
not ripe for adjudication where defendant had been charged under
the Act but fines had not yet been inposed by the court). Under
the particular facts of this case, we apply the general rule that
Ei ght h Anendnent cl ains are not ripe until the inpending inposition
of a punishnment or fine.
The ripeness doctrine raises both jurisdictional and

prudential concerns. Johnson v. Sikes, 730 F.2d 644, 648 (1l1lth



Cir.1984). It asks whether there is sufficient injury to neet
Article 11l1's requirenent of a case or controversy and, if so,
whether the <claim is sufficiently mature, and the issues
sufficiently defined and concrete, to permt effective
deci si onmaki ng by the court. | d. The purpose of the ripeness
doctrine is "to prevent the courts, through avoi dance of premature
adj udi cati on, from ent angl i ng t hensel ves in abstract
di sagreenents."” Abbott Laboratories v. Gardner, 387 U. S. 136, 149,
87 S. . 1507, 1515, 18 L.Ed.2d 681 (1967). In deciding whether a
claimis ripe for adjudication or review, we |ook primarily at two
consi derati ons: (1) the fitness of the issues for judicial
decision, and (2) the hardship to the parties of w thhol ding court
consideration. 1d.

Appel I ants' Ei ghth Anendnent clains fail the prudential, or
"fitness" prong of the ripeness inquiry. The parties do not raise
a purely legal issue which we can decide in the abstract w thout
further factual devel opnent. Cf. Abbott Laboratories, 387 U S. at
149, 87 S.Ct. at 1515-16 (issue of statutory construction ripe for
review when raised only a "purely |l egal" question of congressional
intent). Instead, appellants' allegations anount to nere
specul ati on about contingent future events. They urge that they
may be arrested and convi cted under the Access Act and, if so, that
they may be subject to the maxinmum inprisonnent and civil
penal ti es. Because the Access Act sets only the maxi mumpenalties,
| eaving the courts with broad discretion to determ ne |ength of
i mprisonnment or the amount of fines or civil penalties to be

assessed in each case, Act, 88 3(b), (c)(2)(B) (codified as 18



U S. C 88 248(b), (c)(2)(B)), we cannot determ ne fromthe face of
the Act what penalties will actually be inposed. W can only
specul ate as to whether the future applications urged by appel | ants
will cone to pass. Mreover, without the facts of a particular
viol ation, we cannot decide whether a specific fine wll be
excessive or punishment so cruel and unusual as to violate the
Ei ght h Amendnent. Thus, such inquiry is better postponed until the
issues are presented in the nore concrete circunstances of a
chal l enge to the Act as appli ed.

Finding that there are prudential reasons to postpone
adj udication of the Ei ghth Anmendnment challenges, we nust ask
whet her such delay will work a "hardshi p" on appellants. Although
appel l ants have not been arrested or convicted under the Act, we
note that a party does not have to ri sk probable crimnal sanctions
inorder to bring ajusticiable pre-enforcenent chall enge. Steffel
v. Thonpson, 415 U. S. 452, 459, 94 S. C. 1209, 1215, 39 L. Ed. 2d 505
(1974). Potential litigants suffer substantial hardship if they
are forced to choose between foregoing |l awmful activity and risking
substantial | egal sanctions. See id. at 462, 94 S.Ct. at 1217 (The
"hapless plaintiff" should not have to risk placing hinself
"between the Scylla of intentionally flouting [the] |law and the
Charybdis of forgoing what he believes to be constitutionally
protected activity in order to avoid becomng enneshed in a
crimnal proceeding."). Appellants allege that they fear severe
puni shment under the Access Act for their constitutionally
protected expressive activities in opposition to abortion

However, we have already held that the Act does not infringe on



appel l ants' First Amendnent right to free speech; the Act does not
threaten any of their lawful expressive activities. Therefore
appellants have failed to show that the nmere existence of the
Access Act causes them substantial hardship. Mor eover, that we
decline to review appellants' Eighth Arendnent clains today does
not deny themthe opportunity to raise these clains in the future
shoul d a concrete case or controversy arise. See Flowers
I ndustries v. F.T.C., 849 F.2d 551, 553 (11th G r.1988) (noting
that, although the plaintiff's clains are not ripe as yet, the
plaintiff will ultinmately have the opportunity to raise those
clains as a defense to an FTC enforcenent action if enforcenent is
ever sought). Thus, we find that appellants' Ei ghth Anendnent
clainms are not ripe.
VI . CONCLUSI ON

For the foregoing reasons we AFFIRM the district court's

di sm ssal of appellants' clains.*

AFFI RVED.,

B3The notion of the National Abortion Federation to
intervene i s deni ed.



