United States Court of Appeals,
El eventh Gircuit.
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In re Edward ENGLANDER and Phyllis S. Engl ander, Debtors.
Edward ENGLANDER; Phyllis S. Engl ander, Plaintiffs-Appellants,
V.
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Appeal from the United States District Court for the Mddle
District of Florida. (No. 93-59-Civ-Ol-19), Henry H D ckinson,
Judge.

Bef ore TJOFLAT, Chief Judge, COX, Circuit Judge, and CLARK, Seni or
Circuit Judge.

PER CURI AM

In this bankruptcy appeal, appellants Edward and Phyllis S.
Engl ander ("Debtors") contest the district court's affirmance of
t he bankruptcy court's denial of their claimof honmestead exenption
and order of a sale of the property and all ocation of the proceeds
so that the Bankruptcy Estate could realize the value of its
interest in the non-exenpt portion of the property.

FACTS

On Septenber 27, 1990, Edward and Phyllis S. Engl ander
("Debtors") filed a joint petition wunder Chapter 7 of the
Bankruptcy Code. The Debtors clained their entire residence and
| ot at 440 Henkel G rcle, Wnter Park, Florida as their honestead
exenpti on. The property lies within the city limts of Wnter

Park, Florida, and is located on a |ake front ot which exceeds



one-hal f acre. The parties agree that the property cannot be
subdi vi ded due to | ocal zoning and building regul ati ons.

The creditors and trustee objected to the claimof exenption
for this property because the acreage exceeded t he al | owabl e anmount
under Florida law. * The Debtors adnmitted that the property was
1.05 acres and attenpted to clarify the size of the clainmed exenpt
and non-exenpt property. A |andowner can designate a portion of
their property as their honestead, subjecting only the remai nder to
sal e. Fla. Stat. Ann. 8§ 222.02 (1989). The Debtors' designated
portion of non-exenpt property had no access to roads, utilities or
| ake frontage and was conpl etely surrounded by the cl ai mred exenpt ed
.5 acres of land. The bankruptcy court granted the creditors' and
trustee's notion for summary judgnent, noting that the Debtors’
"attenpt at honestead exenption "gerrymandering' was clearly made
in bad faith."? In lieu of granting the exenption, the bankruptcy
court gave the Debtors an exenption in a portion of the proceeds to
be derived fromthe sale of the property. The parties subsequently
filed a stipulation and briefs on the issue of allocation, and the
Debtors again attenpted to amend the description of their clained
exenpt property. The bankruptcy court denied the Debtors
amendnment to their honestead exenption, and ordered the property

sold and the proceeds allocated.?

'Al t hough the creditors and trustees al so objected to other
cl aimed exenptions and to this claimon other grounds, only the
acreage limtation is considered by this appeal.

’R1-1, Exhibit 2-20; In re Englander, 156 B.R 862, 864
(Bankr. M D. Fl a. 1992) .

®R1-1, Exhibit 3-26.



The district court affirnmed the decision of the bankruptcy
court relating to the claimof homestead exenption.*
JURI SDI CTI ON AND STANDARDS OF REVI EW

This Court has jurisdiction to review the district court's

order under 28 U.S.C. § 158(d). In reviewing a bankruptcy court

judgnment as an appellate court, the district court reviews the

bankruptcy court's legal conclusions de novo.®> The district court

nmust accept the bankruptcy court's factual findings unless they are

clearly erroneous, and give due regard to the bankruptcy court's

opportunity to judge the credibility of the witnesses.® This Court

reviews factual findings for clear error, and the district court's

determnations of law de novo.’ Neither the district court nor

this court may nake independent factual findings.?
DI SCUSSI ON

The i ssue on appeal is whether the bankruptcy court can order

the sale of a clained honestead property, which exceeds the area

l[imtation under the honmestead provision and cannot be practically

or legally subdivided, and then order an apportionnent of the

pr oceeds.

‘R1-14 at 19. The district court also affirmed in part and
vacated in part the bankruptcy court's order as to the allocation
of the proceeds of the sale, and remanded for further
proceedi ngs. However, those rulings were not appeal ed.

°In re JLJ Inc., 988 F.2d 1112, 1116 (11th Cir.1993), citing
In re Goerg, 930 F.2d 1563, 1566 (11th Cr.1991); Bankruptcy
Rul e 8013, 11 U.S.C. (1988).

°d.; Bankruptcy Rule 8013, 11 U.S.C. (1988).

‘I'n re Sublett, 895 F.2d 1381, 1383 (11th Cir. 1990).

8, nre JLJ, Inc., 988 F.2d at 1116.



A bankruptcy estate consists of all property that the debtor
owned at the tine of the filing of the bankruptcy petition. o
Al t hough the Bankruptcy Codes provides for exenption of property
whi ch woul d otherwi se be subject to the adm nistration of the
bankruptcy estate, Florida has opted out of the federal exenption
schenme and nmakes its state statutory schene available to its
resi dents. *°

The Fl orida | aw provi des for a honestead exenption as fol |l ows:

Honest eads—exenpti ons

(a) There shall be exenpt from forced sal e under process of

any court, and no judgnment, decree or execution shall be a

lien thereon, except for the paynent of taxes and assessnents

t hereon, obligations contracted for the purchase, inprovenent

or repair thereof, or obligations contracted for house, field

or other | abor perforned onthe realty, the foll ow ng property

owned by a natural person
(1) a honestead, if |ocated outside a nunicipality, to
t he extent of one hundred sixty acres of contiguous | and
and inprovenents thereon, which shall not be reduced
wi thout the owner's consent by reason of subsequent
inclusion in a nunicipality; or if located within a
muni ci pality, to the extent of one-half acre of
contiguous |and, upon which the exenption shall be
limted to the residence of the owner or his famly...."

Al though the Florida Constitution does not define the term
"honestead,"” it does provide various limtations and requirenents
whi ch i nclude an acreage Iimtation, an ownership requirenent, and
a residency limtation. The issue in this case involves the
acreage limtation.

The Fl orida Constitution provi des exenpti on protectionto real

°11 U.S.C. § 541.
11 U.S.C. § 522(b); Fla.Stat. § 222.20.
“Fla. Const. art. X, § 4(a)(1).



property which is |located within a nunicipality only so |long as the
property is limted to one-half acre of contiguous |land. There are
no limtations upon the cost, size, or construction of the
resi dence. *?

In order to be exenpt the property nust neet all of the

B 1t nmust not

requirenents of the constitution for exenption
exceed the half of one acre in an incorporated town. ™ Florida
courts have denied the exenption to property that exceeds the
allowed limtations of residency by dividing the property, and
all owi ng the non-exenpt property to be sold for paynent of the

5

owner's debts. ' Because the only exceptions to honestead exenption

are those specifically enunerated in the Florida Constitution,

® " The Florida honestead

courts have refused to create new ones.
exenption | aws do not contenplate the cutting up and division of an
entire indivisible building situated on exenpt real estate. ! No
Florida state court has considered the precise issue before us.
Florida case |aw dictates that the honmestead exenption | aws

be liberally applied to the end that the famly shall have shelter

2Smith v. @uckenheinmer, 42 Fla. 1, 37, 27 So. 900, 911
(1900) .

“Smith, 42 Fla. at 17, 27 So. at 915.

“See Id., 42 Fla. at 17, 27 So. at 915.

®Id., 42 Fla. at 19, 27 So. at 916

I'n re Baxt, 188 B.R 322, 324 (Bankr.S.D.Fla.1995); Bank
Leum Trust Co. of N. Y. v. Lang, 898 F. Supp. 883, 887
(S.D.Fla.1995); Butterworth v. Caggi ano, 605 So.2d 56, 60
(Fla.1992); Smith, 42 Fla. at 36-40, 27 So. at 911-912.

Y"Smith v. Quckenheinmer, 42 Fla. 1, 53, 27 So. 900, 905
(Fl a. 1900) .



and shall not be reduced to absolute destitution.

However, the
homest ead exenption law is intended to be a shield, not a sword,
and shoul d not be applied as to nmake it an instrunent of fraud or
as an inposition upon creditors.™ The Florida Suprene Court in a
case where the land was owned by tenants in common follow ng a
divorce stated that, although the purpose of the honestead
exenption is to protect the famly honme fromforced sale for the
debts of the owner and head of the famly, it had "never held that
t he honestead provision precludes a common owner of property from
suing for partition and obtaining a forced sale in order to obtain
the beneficial enjoyment of her interest in the property."?
Further, "(h)onestead interests should be protected from forced
sal e whenever possible, but not at the expense of others owning
interests in the property."?

I n considering the residence limtation, although one Florida
bankruptcy court has held that a debtor was entitled to a honest ead
exenption in the entire property, the mgjority of Florida
bankruptcy courts have held such debtors were not entitled to the
homest ead exenpti on. In finding the debtor entitled to the
honest ead exenption, the court noted that the debtor used only one

side of a duplex as a residence and used the other side as rental

®arange Brevard Pl unmbing & Heating Conpany v. La Croix, 137
So.2d 201, 203 (Fla.1962); Smth, 42 Fla. at 41, 27 So. at 912.

Pal m Beach Savings & Loan Association, F.S.A v. Fishbein,
619 So.2d 267 (Fla.1993); Orange Brevard Pl unbing & Heating
Conmpany, 137 So.2d at 203; Hillsborough Inv. Co. v. WIcox, 152
Fla. 889, 891, 13 So.2d 448, 450 (1943).

®Tullis v. Tullis, 360 So.2d 375, 377 (Fla.1978).

#1d., 360 So.2d at 378.



property, but utilized a new divisibility test which considered
whet her the property was divisible and lawful |y conveyabl e.?* The
court found that the debtor was entitled to the exenption because,
al though the property was divisible, portions were not salable
under the existing zoning laws.*” Qher Florida bankruptcy courts
have deni ed exenpti ons to debtors where the debtors used a buil ding
on the property in which they clai ned honestead exenpti on as both
their residence and as rental property, reasoning that "the nere
fact that the clai mant occupies part of the property as a residence
is not enough to entitle himto an exenption in the whole."?

The majority of Florida bankruptcy courts that have denied a
homestead in the entire property have rul ed that where the property
is not divisible, the trustee could sell the property and the court
woul d apportion the proceeds.®”® Inln re Baxt, the court held that
because t he Fl ori da honest ead exenption is for "one-half acre,” not
"one-half acre if you live in Parkland (where the property is not
divisible)," all owance of a honestead exenption on a 2.5 acre in a

muni ci pality would be a contravention of the divisibility test.?

In re Kuver, 70 B.R 190, 192-913 (Bank.S.D.Fla.1986); In
re Makarew cz, 126 B.R 127, 128 (Bank.S.D. Fl a. 1991).

2In re Kuver, 70 B.R at 192.

“Inre Aliotta, 68 B.R 281, 282 (Bankr.MD.Fla.1986); In
re Rodriguez, 55 B.R 519 (Bankr.S.D. Fl a.1985).

®In re Werschem 152 B.R 345, 347 (Bankr.M D. Fl a. 1993)
(hol ding that rural property that exceeded the residency
[imtation was subject to the same adm nistration as In re
Engl ander, 156 B.R 862 (Bankr.MD.Fla.1992)); |In re Baxt, 188
B.R 322, 323-324 (Bankr.S.D. Fla.1995) (finding appropriate the
sale of an urban indivisible 2.5 acre |ot, and apportionnent of
t he proceeds).

26188 B. R at 323-324.



Fl ori da courts have extended t he honest ead exception to i nclude the
proceeds of a voluntary sale when it is intended in good faith that
such proceeds are to be reinvested in a new honestead and only as
to the anount of the proceeds which are intended to be reinvested
i n anot her honest ead. *’

Bankruptcy courts in other states have simlarly ordered the
sal e and apportionnment of proceeds. In In re Evans, the Vernont
bankruptcy court found the sale and apportionnment of the proceeds
"an equitable solution of the existing problenf to a honestead
exenption claim where the property exceeded the state's $30, 000
limtation on a honestead. ?° The Eighth Circuit affirmed a
bankruptcy <court's order of the sale of a property and
apportionment of the proceeds in a situation where the property
exceeded the state honmestead limtation on area, finding that the
apportionnment allowed an appropriate recognition of the debtor's
homestead exenption and yet afforded the creditors sone
satisfaction of their rightful clains.?®

CONCLUSI ON

Here, the debtors' clained honestead property exceeds the
[imtation on area set by the Florida constitution and is
i ndi vi si bl e. A sale and apportionnment of the proceeds is an
equitable solution, allows for an appropriate recognition of the

debtors' honestead exenption, and will afford the creditors sone

*’Orange Brevard Plumbing & Heating Conpany, 137 So.2d at
206.

51 B.R 47, 50 (Bankr.D. Vt.1985).
20 Brien v. Heggen, 705 F.2d 1001, 1004 (8th Gir.1983).



satisfaction of their rightful clainms. Therefore, the judgnent of

the district court is AFFI RVED



