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PER CURI AM

John Luiz and Sean Giffith were convicted, on their pleas of
guilty, for conspiracy to commt bank robbery in violation of 18
US C 8 371 (1994). Luiz and Giffith appeal, challenging their
sentences. W affirm

| . Background

Bet ween Novenber 1991 and June 1992, Gary Settle robbed five
central Florida banks at gunpoint. John Luiz assisted Settle in
t hese robberies in various ways, serving as a |ookout, driver of

t he drop-off vehicle, or driver of the "switch" vehicle.' Giffith

"Honorabl e Robert L. Vining, Jr., Senior U.S. District Judge
for the Northern District of Georgia, sitting by designation.

'Settle left the scene of these robberies in a getaway car
driven by an acconplice, or in a car stolen froma bank custoner
or enployee. Settle would then neet an acconplice in a second



assisted Settle in two of the robberies, once as a | ookout and once
as driver of the getaway vehicle. Luiz and Giffith were arrested
in Septenber 1992 when officers stopped them and found a nylon
stocking mask and other gear in Luiz's car. Luiz and Giffith
admtted to authorities that, at the tinme of their arrest, they
were planning to rob a bank using a nethod taught by Settle.

Followng their arrest, Luiz and Giffith assisted the
governnent in investigating Settle. Luiz and Giffith also
testified at Settle's trial on charges involving these and ot her
bank robberies. Settle was convicted of nineteen counts arising
out of bank robberies, including eight counts of arnmed bank robbery
and nine counts of using afirearmin relation to the conm ssion of
a crime of violence, and sentenced to nore than 177 years
i mprisonnment. After Settle's conviction, Luiz and Giffith were
indicted for conspiring "with each other and with persons known to
the Gand Jury” to conmmt arned bank robbery. (R 1-38 (Luiz);
R 1-38 (Giffith).) Both Luiz and Giffith pled guilty to the
charge in the indictnent.

Pursuant to U S S.G § 2B3.1(b)(2)(C, the Presentence
| nvestigation Reports ("PSIs") for Luiz and Giffith recommended a
five |l evel increase in the defendants' base offense | evel s because
Settle brandished a firearm during the robberies. See United
States Sentencing Conmmi ssion, Guidelines Manual 8§ 2B3.1(b)(2)(C
(Nov. 1993). Bot h defendants objected to this increase on the

ground that Settle, who possessed the firearm was not charged or

vehicle at a prearranged | ocation near the bank, and abandon the
getaway vehicle. The second vehicle is the "switch" vehicle.



naned as a co-conspirator in the indictnent charging Luiz and
Giffith. The district court overruled the objection and applied
the five-level increase. Luiz and Giffith also argued that they
were entitled to a two-1evel decrease in their offense | evel s under
US S G 8§ 3Bl.2(b) because they played mnor roles in the
conspiracy. The district court denied this reduction for role in
the offense. Finally, the governnment noved for a five-Ilevel
downward departure for each defendant on the ground that they
provi ded substantial assistance to the governnent in the
i nvestigation and prosecution of Settle. See U S. S.G § 5KIL. 1.
Luiz and Giffith argued that their assistance to the governnent
nmerited nine-level downward departures. After noting that Luiz and
Giffith were charged only with one conspiracy, which has a
five-year maxinum sentence, rather than wth separate bank
robberi es and gun charges like Settle, the court denied the 8§ 5K1.1

nmotion as to Luiz, and granted a three-nonth reduction in

Giffith's sentence. The court sentenced Luiz to 60 npbnths
i mprisonnment, and Luiz to 57 nonths inprisonnment. This appea
f ol | oned.

1. Issues on Appeal and Standards of Review
Luiz and Giffith challenge their sentences on two grounds
that we address.? First, they contend that it was error to
increase the offense level under U S.S.G 8§ 2B3.1(b)(2)(C for

Settle's possession of a firearm where Settle was not charged or

’l'n addition to the argunents we address in this appeal,
Luiz and Giffith challenge their sentences on the ground that
they had mnor roles in the offense and are entitled to two-1Ievel
reductions. This argunent is neritless and does not warrant
di scussion. See 11th Gr. R 36-1(a).



named as a co-conspirator in the sane indictnent with Luiz and
Giffith. This issue involves an interpretation of the sentencing
gui delines that we review de novo. See United States v. Aduwo, 64
F.3d 626, 628 (11th Cir.1995) (whether firearm can be inputed to
non- possessi ng def endant under U. S.S. G 8§ 2K2.1(c) is a question of
I aw) . Second, the defendants argue that the district court
m sapplied U.S.S.G 8§ 5K1.1 by considering factors other than their
substantial assistance in refusing to grant a departure to Lui z,
and in granting less than the requested departure to Giffith
Generally, we review neither the refusal to grant a § 5KI1.1
departure nor the extent of such a departure. United States v.
Castel |l anos, 904 F.2d 1490, 1497 (11th G r.1990). But where, as
here, a ruling on a 8 5K1.1 notion is challenged on the grounds
that the court msapplied the guideline, we review the ruling de
novo. Id.
I11. Discussion

A. FirearmRel ated Increase in Ofense Level

Under the sentencing guidelines, the base offense | evel for
robbery is increased by 5 if the defendant brandi shes, displays, or
possesses a firearm U S.S.G 8 2B3.1(b)(2)(C. A defendant may
also be held accountable at sentencing for a co-conspirator's
possession of a firearm if certain circunstances are present.
United States v. Kinmmons, 965 F.2d 1001, 1011 (11th G r.1992)
(robbery conspiracy defendant's base of fense | evel increased under
§ 2B3.1(b)(2)(C) where co-conspirators possessed firearns), cert.
denied, 506 U S. 1086, 113 S.C. 1065, 122 L.Ed.2d 370, cert.

granted, judgnent vacated and case remanded on other grounds sub



nom Small v. United States, 508 U S. 902, 113 S.C. 2326, 124
L. Ed. 2d 239, judgnent reinstated, 1 F.3d 1144 (11th Cr.1993); see
al so Aduwo, 64 F.3d at 629-30 (gun conspiracy defendant's base
of fense level increased under 8§ 2K2.1(c) where co-conspirator
possessed a firearn); United States v. Otero, 890 F.2d 366, 367
(11th G r.1989) (drug conspiracy defendant's base offense |eve

increased wunder 8§ 2Dl1.1(b) where co-conspirator possessed a
firearm. The rationale for attributing the possession of a
firearmby one co-conspirator to another is the Pinkerton rul e that
"conspirators are liable for the reasonably foreseeable acts of
their co-conspirators in furtherance of the conspiracy.” Aduwo, 64
F.3d at 629 (citing Pinkerton v. United States, 328 U. S. 640, 66
S.Ct. 1180, 90 L.Ed. 1489 (1946)), OQero, 890 F.2d at 367 (sane);
see also U S.S.G 8 1Bl1.3(a)(1)(B) (relevant conduct for conspiracy
of fense includes "all reasonably foreseeable acts of others in
furtherance of the jointly undertaken crimnal activity.").

Oero set out a three-part test for determ ning whether
attributing another person's possession of a weapon to the
def endant was proper: "first, the possessor nust be charged as a
co-conspirator; second, the co-conspirator nust be found to have
been possessing a firearmin furtherance of the conspiracy; and
third, the defendant who is to receive the enhanced sentence nust
have been a nenber of the conspiracy at the tinme of the firearns
possession.” 890 F.2d at 367. Luiz and Giffith concede that the
second and third Otero factors are net in this case, but they argue
that the first factor is not nmet because Settle was not charged or

named as a co-conspirator in the sanme indictment with them The



Governnent responds by arguing that the first Gtero requirenent is
dictum and alternatively that Settle was wunavailable for
i ndictment when Luiz and Giffith were indicted because he had
al ready been charged and convicted on charges involving these
robberi es. See United States v. Louis, 967 F.2d 1550, 1553-54
(11th G r.1992) (holding that possessing co-conspirators were
unavai l abl e for indictnent because they were never identified);
United States v. Nino, 967 F.2d 1508 (11th G r.1992) (hol ding that
possessi ng co-conspirators were unavail abl e because one died and
one was granted immunity). The district court held that the first
factor of the Oero test was dictum

We agree with the district court. In Ni no, we noted that
O ero, Iike any other judicial opinion, nust be read in the context
of the facts of that case. 967 F.2d at 1514. The Qero court was
not faced with the question whether a defendant coul d be sentenced
based on the possession of a firearm by an uncharged or unnaned
coconspi rator because the co-conspirators in that case were naned
and charged as co-conspirators. 890 F.2d at 367. As Ni no
explains, the rationale of the first tero factor is to "avoid[ ]
artificial sentence enhancenent for firearm possession when the
weapon is actually or constructively possessed by a person outside
the conspiracy.” This rationale is satisfied if the possessor of
the firearmis a co-conspirator of the defendant whose sentence is

enhanced.® The district court found that Luiz, Giffith and Settle

O course, other factors that Luiz and Giffith have not
contested in this appeal nust be shown for a co-conspirator's
possession of a firearmto be attributed to a defendant. See
US S G 8 1B1.3, commentary n.2 (conduct of others that is not
in furtherance of a jointly undertaken crimnal activity or is



were co-conspirators. Thus, it was not error to attribute Settle's
possession of a firearmto Luiz and Giffith despite the fact that
Settle was not indicted in this case.
B. Substantial Assistance Departure

When, on the Governnent's notion, a district court grants a
downward departure under U.S.S.G 8§ 5K1.1 or reduces a sentence
under Rule 35(b), the sentence reduction nmay be based only on
factors related to the defendant's substanti al assistance. United
States v. Aponte, 36 F.3d 1050, 1052 (11th G r. 1994); Uni ted
States v. Chavarria-Herrara, 15 F.3d 1033, 1037 (11th G r.1994).
For exanple, the district court in Chavarria-Herrara considered
factors such as the defendant's first-tinme of fender status and good
pri son behavior in reducing his sentence under Rule 35(b), and we
reversed. Id.

Luiz and Giffith contend that the district court m sapplied
8§ 5K1.1 when the court considered the Governnent's decision to
charge them leniently.® They argue that consideration of the
Governnent's chargi ng decision is inproper under Chavarria-Herrara
because this factor is unrelated to their substantial assistance.
We recently rejected a simlar argunment with respect to Rul e 35(b).
United States v. Manella, 86 F.3d 201, 204-05 (11th G r.1996).

Manel | a holds that Chavarria-Herrara does not apply where the

not reasonably foreseeable is not relevant conduct).

“‘Luiz and Giffith also challenge the district court's
conclusion that, if they had been charged with separate robbery
and gun counts, they would have received a nuch greater sentence
under the guidelines. Luiz and Giffith did not nmake this
argunent at the sentencing hearing, and we decline to address it
for the first time on appeal.



district court's refusal to grant a Rule 35(b) notion is based on
factors other than substantial assistance. In Mnella, which
i nvol ved a resentencing, the district court considered factors such
as the seriousness of the offense of conviction and the | eni ency of
t he original sentence inposed, and we affirnmed. W reasoned that,
while the district court may reward a defendant under Rule 35(b)
only for substantial assistance, the court's decision to grant a
Rul e 35(b) reduction remains discretionary. See Mnella, 86 F.3d
at 204 & n. 6. Areading of Rule 35(b) that "requires the district
court to consider substantial assistance in isolation from any
other factor |eaves too little discretion for the court to
exercise." 1d. at 205.

Qur decision in Manella was based on Rule 35(b), but Manella
's reasoning applies to US. S .G 8§ 5K1.1 and to this case. The
district court's decision on a 8 5K1.1 notion, like the court's
decision on a Rule 35(b) notion, is discretionary. United States
v. Castellanos, 904 F.2d 1490, 1497 (1ith G r.1990). In
consi dering the Governnent's chargi ng decision, the district court
conpared Luiz's and Giffith's offense conduct, as described in the
PSI, to their offenses of conviction. W hold that the court's
consideration of this factor was not a misapplication of § 5K1.1

| V. Concl usion

Luiz's and Giffith's argunent that their offense | evels were
i nproperly enhanced fails. It is inmaterial that Settle was not
charged or naned as a co-conspirator because the district court
found that Luiz, Giffith and Settle were co-conspirators. The

def endants' argunment that the court msapplied 8 5K1.1 also fails



because, in the exercise of its discretion, the district court may
consider other factors in addition to substantial assistance that
mlitate against granting a departure.

AFFI RVED.



