United States Court of Appeals,
El eventh Circuit.
No. 94-2621.
Bruce BECKW TH, Pl aintiff-Appellant,
V.

CI TY OF DAYTONA BEACH SHORES, FLORI DA, a nunicipal corporation;
Donald F. Large, individually and in his capacity as Mayor of the
Cty of Daytona Beach Shores, Florida; Charles MCool,
individually and in his capacity as Gty Manager of the City of
Dayt ona Beach Shores, Florida, Defendants-Appell ees.

July 25, 1995.
Appeal from the United States District Court for the Mddle
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Before DUBINA and BLACK, GCircuit Judges, and COH LL", Senior
D strict Judge.

BLACK, Gircuit Judge:

Appel l ant alleges that Appellees: (1) violated his free
speech rights guaranteed by the First Arendnent by di sciplining and
termnating him in retaliation for his public and private
oppositionto city policy; (2) violated his nmarriage, liberty, and
free association rights guaranteed by the First and Fourteenth
Amendnents by disciplining himfor not living wwth his wife and
famly; (3) violated his substantive due process rights guarant eed
by the Fifth and Fourteenth Anmendnents by disciplining and
termnating himin an arbitrary and capricious manner and for
i Mproper reasons; and (4) violated his procedural due process

rights guaranteed by the Fifth and Fourteenth Anmendnents by

"Honor abl e Maurice B. Cohill, Jr., Senior U S. District
Judge for the Western District of Pennsylvania, sitting by
desi gnati on.



disciplining and termnating him wthout providing necessary
procedural safeguards.? Because the court believes that only
Appel lant's First Anendnent free speech claimhas nerit, we do not
di scuss any other clainms in this opinion.

On appeal we nust decide whether Appellant states a valid
cl ai m under the First Amendnent and, if so, whether the district
court properly entered judgnent as a matter of |aw against
Appel | ant . We conclude that Appellant has a valid claim and
reverse and remand the district court's entry of judgnent as a
matter of |aw.?

| . BACKGROUND
A. Facts

Thi s case grows out of Appellant Bruce Beckwith's term nation
as fire chief of Appellee Gty of Daytona Beach Shores, Florida
(Gty). Appel l ant served as fire chief from 1984 wuntil his
termnation in 1991. As a departnent head, Appellant reported
directly to the city manager and coul d be term nated only for "just
cause." Appellant consistently received above-average perfornmance
eval uations fromthe city manager. The city nmanager answers to a
city council, which consists of five nmenbers including the Mayor,

Appel | ee Donal d Lar ge.

'Appel l ant' s conpl ai nt al so cont ai ned pendent state clains
for intentional infliction of enotional distress and defamati on.
He does not appeal the district court's dismssal of those
cl ai ns.

Qur decision to remand nakes it unnecessary to decide
whet her the district court erred by denying Appellant's request
to recall ex-city manager Hol nguist. After carefully considering
the other arguments raised on appeal, we conclude that they are
wi thout merit and do not discuss them See 11th Gr. R 36-1



The dispute which Appellant clains led to his termnation
began on August 1, 1990, when Appellant publicly opposed
budget - cutti ng proposal s advanced by Mayor Large at a city counci
meet i ng. Li ke nmost council neetings, the August 1 neeting was
poorly attended. Appellant expressed particular concern about a
proposal to discontinue the GCity's paranedic program He
consi dered t he paranedi c proposal dangerous tothe City's citizens,
visitors, and his own enployees. After the neeting, Appellant
began nobilizing public opinion by discussing the proposed
paranmedic cut with citizens, nost notably the ex-mayor. Appell ant
urged the people with whomhe spoke to attend the next city counci
nmeeting in order to oppose or support the proposed cuts.

The next city council neeting on August 8, 1990, was well
at t ended. When the paramedi c proposal was raised, Myor Large
retreated from his earlier position, stating that "[t]here' s no
rescue being elimnated.” Wen a citizen in the audience asked
when would the public be able to have an input on the proposal
Mayor Large postponed further discussion until a budget workshop
schedul ed for the next evening. At the August 9 budget workshop,
Mayor Large qui ckly dropped the proposal to elimnate the paranedic
program In a letter nmailed to city residents a few weeks | ater,
Mayor Large® trunpeted the council's decision to "increase our
paramedi c staff to neet the nost inportant service needed by our

citizens—EMERGENCY MEDI CAL SERVICE." (enphasis in original).

*At trial Mayor Large clained that, despite his signature,
the letter was the city manager Hol mguist's idea. Appell ant
stipulated that Hol nguist, if recalled, would directly contradict
Mayor Large's testinony.



Appel I ant al so clains that his oppositiontothe City's public
safety officer (PSO program notivated his termnation. The PSO
programencour ages police officers, firefighters, and paranedics to
cross-train and serve in other roles. The city governnent knew
about Appellant's opposition to the PSO program and Appell ant
publicly expressed doubts about it on at |east one occasion. On
August 29, 1990, the city council voted to fund the PSO program
despite the city manager's protest that the pilot program was a
failure. Another goal of the PSO program was achi eved on COct ober
23, 1991-+the sanme day the <city council upheld Appellant's
term nati on—ahen the offices of fire chief and police chief were
conbined into the office of public safety.

Consi derable friction had devel oped between Appellant and a
majority of the city council ®* by the tinme the council held their
final budget neeting on August 29. Early in the neeting, Myor
Large reprimanded Appellant for purportedly sarcastic remarks.
Anot her council man suggested that "perhaps [the council] better
hear from brother Beckw th, because he's talked to everybody el se
about [the budget]!" ° Near the end of the neeting, Appellant
confronted the council with runors that "several of you have asked
that | be termnated from enploynent wth the city because of
i nsubordi nati on" and expressed his continued opposition to budget

cuts being made in his departnment. Mayor Large responded that:

“Al nost every action by the city council relevant to this
case was approved by a four-to-one vote. Generally, the majority
was Mayor Large and Council men Dannecker, Heller, and MarKks;
Counci | man Schul ze was in dissent.

*Appel | ant characterizes this remark as a sarcastic
reference to his public opposition to the paranedi c proposal.



One of the things that is done in business is respecting the
chain of command. And the first thing that you | earn outside
inthe true world is that you report directly to the boss over
you. And none of the enpl oyees have a policy naki ng deci sion.
They don't feel, or they don't get involved with policy...
So for an enployee to go out, and go past the city manager,
over the councilnfe]ln's heads, to a citizen, to try to
i nfluence that person, is to ne total[ly] insubordinate. |If
that were to happen to nme, on ny job, | would be fired.
After the paranedi c budget dispute, Mayor Large conmenced an
i nvestigation of Appellant. The "Beckwith |Investigation" focused
on whet her Appellant's actions after the August 1 council neeting
were i nproper. Cty Manager Hol mqui st presented the
investigation's results to the city council on Septenber 10, 1990,
and concluded that "nothing ... supports any form of
i nsubordi nation by the fire chief.” The council voted to accept
the report, but Mayor Large and another councilmn appeared
reluctant to accept Hol nqui st's concl usi on.
Presenting the Beckwith I nvestigation to the city council was
one of Holmguist's last acts as city nanager. He tendered his
resignation to the council at the same neeting. H's resignation

letter, dated Septenber 4, 1990, states:

I ndi vi dual Councilmen have requested that | take actions
agai nst two Departnent Heads. After gaining | egal advice and
studying internal investigations, | believe such actions are

unwarranted, politically notivated, and woul d pose potenti al
l[iability to the city.

At trial, Holmguist testified that Appellant was one of the

department heads referred to in the letter. °

He adm tted having
had sonme problenms with Appellant. He denied, however, that he

wanted to fire Appell ant and stated that he consi dered Appellant to

®Hol myui st testified that the other department head was
chief building official Dwayne Manuel. The city counci
el i m nated Manuel's job on August 29, 1990.



be a conmpetent and strong |eader. According to Hol ngui st, Myor
Large demanded Appellant's termnation because of Appellant's
opposition to the paranedic proposal and PSO program ' Hol mui st
testified that retaining his job was contingent on his firing
Appel lant, and that he resigned rather than carry out the
term nation. Mayor Large's testinony directly contradicts
Hol mgui st's. According to Mayor Large, Hol nguist wanted to fire
Appel l ant in August 1990, and Mayor Large nerely suggested that
Hol mgui st could fire Appellant if he w shed. Mayor Large denied
maki ng Hol mqui st's job contingent on firing Appellant.

The city council eventually hired Appellee Charles MCool to
repl ace Hol nguist as city manager. The council nust select the
city manager in public. Neverthel ess, several council nen expressed
a desire "to avoid the sunshine” during the selection process. The
council seened to prefer interviewmng the final city manager
candidates individually, in private. McCool admitted neeting
informally with several councilnmen prior to his selection, but
deni ed di scussing Appellant or the PSO program at these neetings.
Prior to his selection, McCool also attended a city council neeting
about the PSO program After the neeting, he net briefly with
Mayor Large and the council and, according to McCool, superficially
di scussed the PSO program At trial, MCool categorically denied
bei ng asked to term nate Appellant.

McCool began as city manager in early Decenber 1990. Hi s

"Hol myui st' s testinony does not indicate that Mayor Large
clearly explained his reason for wanting to term nate Appellant,
but Hol ngui st appears to have understood that the paranedic
proposal and PSO program were the reason



first trouble with Appellant occurred about one nonth |ater.
According to McCool, in Decenber 1990, Appellant noved to his new
wife's residence outside the area specified in Appellant's job
descri ption. On January 11, 1991, MCool placed Appellant on
sixty-day probation for allegedly violating the residency
requirenent. McCool testified that, when confronted, Appellant
admtted living outside the residency area. But Appel | ant
testified that he was not living outside the residency area, and
that he so informed McCool. Appellant maintai ned that he conti nued
l[iving within the residency area in order to care for his elderly
not her.

In March 1991, MCool extended Appellant's probation and
suspended him wi thout pay for thirty days for a "willful and
voluntary violation of your job description.” MCool explained
t hat Appellant's arrangenent to stay at his nother's resi dence and
his wife's attenpts to sell her residence and relocate did not
satisfy the residency requirenent and warranted disciplinary
action. According to Appellant, McCool told himthat the residency
requi rement woul d not be satisfied until his famly sold their hone
and noved into the area. Appellant nmade no effort to appeal these
di sci pli nary deci si ons.

The final events leading to Appellant's term nation began on
May 13, 1991, when McCool sent Appellant a neno aski ng whet her the
City could use firefighter Charles Frost as a paranedic. The neno
suggested that because of Frost's energency nedical technician
training, "his skills should be utilized by the Cty, at the very

| east on a "fill-in" or "replacenent' basis and, as appropriate, be



utilized on a full tine basis.”

McCool net with Appellant on May 24, 1991, to discuss Frost's
opportunities. According to McCool, after listening to Appell ant
for over an hour,® he interrupted Appellant and directly asked
whether city policy mght prevent using Frost as an additiona
paramedic. MCool testified that Appellant told himin response
that no policy existed. He admtted that Appellant "probably" told
him that city policy allowed six paranedics, but insisted that
Appel l ant said nothing indicating that the nunber was limted to
six. MCool clainmed that he | earned about a policy limting the
nunber of paramedics to six in July 1991 and | ost confidence in
Appellant due to his failure to inform MCool of that policy.
Appel I ant di sputes McCool's version of the May 1991 neeting. He
testified that MCool never asked him whether a city policy
regardi ng the nunber of paranedics existed and, therefore, denied
t hat he m sinformed MCool .

The parties dispute the existence of a policy limting the
Cty to six full-time paranedics. The city council discussed a
si x-paranedic staffing | evel in January 1987, and McCool testified
that he relied on that policy when termnating Appellant.
Transcripts of that council neeting, however, do not indicate that
six was an absolute limt, and the discussion of paranedic staffing

never culminated in a vote.® Mor eover, although the budget

®8cCool 's trial testimony contradicts a nmeno by McCool dated
August 6, 1991, stating that the neeting | asted about twenty
m nut es.

°The parties al so dispute whether the absence of a forma
vote is significant.



devel oped i n August 1990 funded six full-tine paranedics, it is not
at all clear whether that decision represented official policy or
whet her that decision set any limt. In fact, MCool testified
that the 1990-91 budget sinply fulfilled the policy that he clains
was established in 1987.

Appel lant maintains that recomending Frost as a seventh
paranmedic violated no policy because the City routinely used
part-tinme paranedics, and the Cty governnent, at |east as of
August 1, 1990, was aware of that practice. Nevert hel ess, at
Appel lant's term nation hearing, Mayor Large insisted that the
si x-paranedic policy was an absolute Iimt. At trial, however,
McCool conceded that no policy limted the nunber of part-tine
paranedics. In fact, MCool approved Frost's use as a part-tine
paranmedi ¢ on the day Appellant's term nation becane final, and the
day after Appellant's termnation, the Gty was paying Frost as a
seventh, part-tinme paranedic.

Mt Cool informed Appellant that he was contenplating
term nation in a meno dated August 26, 1991. MCool testified that
he fired Appellant for failure to inform him about city policy.
The term nati on becane effective on Septenber 30, 1991. Foll ow ng
term nation, Appellant exercised his right to appeal to the city
council. They upheld the term nation on Cctober 23, 1991.

B. Procedural History
Appel I ant brought this 42 U S.C. 8 1983 suit in the Mddle

District of Florida, advancing six federal and state bases for



liability.' Follow ng discovery, Appellees noved for sunmary
judgment on all clains. They argued that, even assum ng
Appel I ant' s speech was protected by the First Amendnent, Appell ant
had failed to produce evidence that this activity substantially
notivated the decision to termnate him Myor Large and MCoo
also clained that they were entitled to qualified imunity. The
district court denied Appellees' notions for summary judgnment on
the federal clains, and this Court affirmed the district court's
deni al of qualified immunity. Large v. Beckwith, 11 F.3d 167 (11th
Gir.1993).

The case went to trial before a jury in April 1994. Opening
statenents and the presentation of Appellant's case took seven
days. The jury heard testinony from Beckwith, his wife, a city
firefighter, ex-city manager Hol ngui st, Mayor Large, and MCool .
The jury also heard tapes of the city council neetings discussing
t he paranedi ¢ budget, the PSO program Hol nguist's resignation and
repl acenent, and Appellant's termnation. Oher evidence before
the jury included records of the Beckwith Investigation
Hol mquist's letter of resignation, MCool's nenp requesting
i nformati on about Frost, and correspondence between Appellant and
McCool related to disciplinary actions and Appellant's ultimte
term nation.

At the close of Appellant's case, the district court granted
Appel l ees’ notion for judgnent as a matter of |aw In a

subsequently filed order, the district court found that the

Appel | ant amended his conplaint twice. W take the
al l egations fromthe second anended conpl ai nt.



evidence failed to showthat First Arendnent protected activity was
a substantial factor in the decision to termnate Appellant.
Noting that Appellant's opposition to the proposed paranedic cuts
occurred at |east one year before his termnation, and the fact
t hat McCool was not enpl oyed by the Gty when the paranedi c di spute
arose, the district court found that "problens that arose wth
Beckwith while MCool was city manager are separate and distinct
from the discussions concerning elimnation of the paranedic
program ... and the inplenentation of the [PSQ Program"™ The
court found that Appellant "m sinformed McCool about the maxi mum
nunber of full-tinme paramedics allowed."” Thus, the district court
concluded that "MCool term nated Beckwi th because MCool | ost
conpl ete confidence in Beckwith [and] the decision to term nate
Beckwith had nothing to do with Beckwith's opposition to the
elimnation of the paranedic programor the inplenmentation of the
[PSO Program " This appeal follows.
1. STANDARD OF REVI EW

Marking the line between speech protected by the First
Amendnent and speech which the state may legitimately regul ate
presents a question of law. See New York Tines v. Sullivan, 376
U S 254, 283-87, 84 S.C. 710, 728-29, 11 L.Ed.2d 686 (1964).
Courts "nust "make an i ndependent exam nati on of the whole record
" to ensure that no "forbidden intrusion on the field of free
expression" has occurred. Id. at 285, 84 S.C. at 729 (quoting
Edwards v. South Carolina, 372 U.S. 229, 234-36, 83 S.Ct. 680, 683,
9 L.Ed.2d 697 (1963)). Thus, where an enployee clains that

government enpl oynent decisions were nade in retaliation for the



exercise of First Amendnent rights, we conduct a de novo review on
t he questi on of whether the First Anendnent protects the enpl oyee's
conduct. Connick v. Mers, 461 U S. 138, 148 n. 7, 150 n. 10, 103
S.C. 1684, 1690 n. 7, 1692 n. 10, 75 L.Ed.2d 708 (1983); Coffer
v. Marbury, 956 F.2d 1045, 1049 (11th G r.1992).

Al t hough we review First Amendnent questions de novo, issues
of causation in aretaliatory discharge clai mpresent questions of
fact. In cases tried before a jury, the jury should decide
questions of motive and intent behind a governnment enploynent
deci si on. Bryson v. Gty of Waycross, 888 F.2d 1562, 1566 n. 2
(11th Gir.1989); Sykes v. MDowel |, 786 F.2d 1098, 1104-05 (11th
Cir.1986). See also Pullman-Standard v. Swint, 456 U.S. 273, 288-
91, 102 S.Ct. 1781, 1790-91, 72 L.Ed.2d 66 (1982) (hol ding that the
issue of discrimnatory intent in a race discrimnation case is a
factual question for the trier of fact).

Where a district court resolves factual issues by entering
judgment as a matter of law, we review that decision de novo
appl yi ng t he sane standards whi ch bound the district court. Daniel
v. City of Tampa, 38 F.3d 546, 549 (11th Cr.1994), cert. denied,
1995 US LEXI S 3956, --- U. S ----, --- S Q. ----, --- L.Ed.2d ----
(1995). A district court may enter judgnent as a matter of lawif
"a party has been fully heard on an issue and there is no legally
sufficient evidentiary basis for a reasonable jury to find for that
party on that issue.” Fed.R Gv.P. 50(a)(1). See Vulcan Painters,
Inc. v. MO Constructors, Inc., 41 F. 3d 1457, 1461 (11th G r. 1995).
When considering a notion for judgnent as a matter of law, the

court must evaluate all the evidence, together with any |ogica



inferences, in the light nost favorable to the non-noving party.
Wal ker v. Nationsbank of Florida, N A, 53 F.3d 1548, 1555 (11th
Gir.1995).
[11. DI SCUSSI ON

The threshold | egal question of whether the First Amendnent
protects an enpl oyee's speech is central to, and often dispositive
of , nmost retaliatory discharge cases. See, e.g., Connick, 461 U S
at 154-56, 103 S.C. at 1694 (holding that enpl oyee's term nation
did not violate the First Amendnent); Mrgan v. Ford, 6 F.3d 750,
755 (11th Cir.1993) (sane), cert. denied, --- US. ----, 114 S . C
2708, 129 L.Ed.2d 836 (1994); Bryson, 888 F.2d at 1567 (sane);
Dartland v. Metropolitan Dade County, 866 F.2d 1321, 1323 (1l1th
Cir.1989) (sane). This case is unusual because the threshold
guestion of First Anmendnent protection is not disputed. Instead,
Appel | ees argue: (1) that Appellant |acks a First Arendnent claim
after this Court's decision in MKinney v. Pate, 20 F. 3d 1550 (11th
Cr.1994) (en banc), cert. denied, --- US ----, 115 S. . 898,
130 L. Ed. 2d 783 (1995); and (2) that no reasonable jury could find
that First Amendnent speech was a substantial factor in Appellees
decision to term nate Appell ant.

A. First Amendnent Retaliatory Discharge C ains after MKinney v.
Pat e

Appel | ees argue that MKinney v. Pate, 20 F.3d 1550, a
decision that "altered the | egal | andscape” of this Crcuit, Tindal
v. Montgomery County Commin, 32 F.3d 1535, 1539 (11th Cr.1994),

precl udes Appel | ant's First Arendnent retaliatory di scharge claim®™

“This contention was not clearly raised until oral
argunent. Cenerally, issues not clearly raised in the briefs are



W di sagree.

McKi nney involved a county building official's 8 1983 suit
agai nst his i medi ate superior and nenbers of the board of county
comm SSi oners. McKi nney, 20 F.3d at 1554. The plaintiff,
McKi nney, was allegedly termnated for a variety of legitimte
reasons, generally depicting McKinney as a deficient worker. Id.
McKi nney's federal claim™"all eged that the various charges agai nst
[hin] were pretextual and that [the defendants] therefore fired
McKi nney without reason.” [Id. at 1555. According to MKinney,
this "violated his "constitutional enploynent rights’ and
consequent |y denied hi msubstantive due process."” Id.

The question presented to the en banc McKi nney court was
"whet her, under the Fourteenth Amendnent, a governnent enployee
possessing a state-created property interest in his enploynent

states a substantive due process claim rather than a procedural

consi dered abandoned. See Allstate Ins. Co. v. Swann, 27 F.3d
1539, 1542 (11th Cir.1994). Nevertheless, we reach the issue
because Appell ees’ MKinney argunent raises an inportant question
of law and the interest of substantial justice is at stake. See
Narey v. Dean, 32 F.3d 1521, 1526-27 (11th Cir.1994).

“Tindal, while recognizing the inportance of MKinney,
suggests that First Amendment retaliatory discharge clains
survived McKinney. 1In Tindal a sheriff's office enployee clained
that the defendants: (1) violated her substantive due process
rights guaranteed by the Fourteenth Amendnent by term nating her
in an arbitrary and capricious manner; and (2) violated her free
speech rights guaranteed by the First Anmendnent by term nating
her in retaliation for participation in a suit charging the
former sheriff with sex and race discrimnation. Tindal, 32 F. 3d
at 1537. This Court held that MKinney foreclosed the
plaintiff's substantive due process claim but partially affirned
the denial of qualified imunity on the plaintiff's First
Amendnent claim 1d. Tindal did not address whether MKi nney
barred First Amendnent clains, and nothing indicates that the
i ssue was raised. The result in Tindal, however, suggests that
McKi nney did not affect First Anendnent retaliatory di scharge
cl ai ns.



due process claim when he alleges that he was deprived of that
enpl oynment interest by an arbitrary and caprici ous non-| egi sl ative
government action.”™ Id. at 1553. Analyzing the rel evant Suprene
Court precedent, the Court concluded that "[Db]ecause enploynent
rights are state-created rights and are not "fundanental' rights
created by the Constitution, they do not enjoy substantive due
process protection." Id. at 1560. The Court held "that, in
non-| egi slative cases, only procedural due process clainms are
avai lable to pretextually term nated enpl oyees. Thus, we concl ude
that our prior decisions, which granted pretextually term nated
enpl oyees section 1983 causes of action prem sed on substantive due
process vi ol ati ons, are contrary to Supr ene Court
jurisprudence...." 1d. The Court was quick to add, however, that
"there continue to be rights that a state may not renpve,
regardl ess of the process, as well as actions that can not be
countenanced, regardless of the appropriateness of the process.”
ld. at 1560 n. 15.

Appel | ees’ ar gunent t hat this case S factual ly
i ndi stinguishable from MKinney ignores a crucial distinction
between that case and the one before us: MKinney did not, and
probably could not, allege that his termination was in retaliation
for First Amendnent protected activities. See id. at 1555. Thus,
t he McKi nney opi ni on says not hi ng about First Armendnent retaliatory
di scharge cl ai ns. Al though "it is not unusual for a court to
change the law wthout enphasizing its departures from or
reinterpretation of precedent,” United States v. Hollingsworth, 27

F.3d 1196, 1198 (7th G r.1994) (en banc), it is difficult to



bel i eve that McKi nney narrowed state enployees' rights to be free
fromretaliatory discharge w thout discussing the First Amendnent
or the Supreme Court's retaliatory discharge cases.®

More fundanmentally, Appellees msunderstand the reasoning
behi nd McKi nney. MKi nneyrecogni zed that al nost all 8§ 1983 cl ai ns
rely on the substantive conponent of the Due Process C ause because
it is through that vehicle that fundanental rights are incorporated
agai nst the states. MKinney, 20 F.3d at 1556. These fundanent al
rights include nost of the rights protected by the Bill of Rights,
and certain well-recogni zed, unenunerated rights. Id. MKinney
did not disturb a litigant's ability to vindicate fundanental
rights though the substantive conponent of the Due Process C ause.
ld. at 1556 n. 8. McKinney 's limtation on a state enployee's
federally protected rights only affected areas "l argely outside the
scope of substantive due process jurisprudence [like] tort |aw and
public enploynent |aw " Id. at 1556 (citations omtted). "In
short, areas in which substantive rights are created only by state
law (as is the case with tort law and enploynent |aw) are not
subj ect to substantive due process protection under the Due Process
Cl ause because "substantive due process rights are created only by
the Constitution." " 1d. (quoting Regents of Univ. of Mch. v.
Ew ng, 474 U S. 214, 229, 106 S.C. 507, 515, 88 L. Ed. 2d 523 (1985)

(Powel I, J., concurring)). Hence, because MKinney's suit was

“The only Suprene Court precedent cited in MKi nney which
di scusses a First Amendnent retaliatory discharge claimis Perry
v. Sindermann, 408 U.S. 593, 92 S.C. 2694, 33 L.Ed.2d 570
(1972). The context of the Perry citation indicates that the
reference is to the procedural due process, not First Amendnent,
portion of that opinion. MKinney, 20 F.3d at 1561 (citing
Perry, 408 U.S. at 597-98, 92 S.Ct. at 2698).



based upon his purported "constitutional enploynent rights,” id. at
1555, which "are state-created rights and are not "fundanental
rights created by the Constitution,” they did not enjoy substantive
due process protection, id. at 1560. See also Bussinger v. Cty of
New Smyrna Beach, 50 F.3d 922, 925 (11th G r.1995) (holding that
McKi nney barred claimthat plaintiff's term nation deprived hi mof
a protected interest in his job).

Unl i ke McKi nney, Appellant seeks to vindicate a right arising
fromthe First Amendnent of the Constitution, ™ not one which is
created by the state. A state enpl oyee does not need a protectable
property interest, or any other state-created right, in order to
mai ntain a First Arendnent retaliatory discharge claim |In Rankin
v. McPherson, the Supreme Court explained that "[e]ven though [the
plaintiff] was nmerely a probationary enployee, and even if she
coul d have been di scharged for any reason or for no reason at all,
she may nonetheless be entitled to reinstatement if she was
di scharged for exercising her constitutional right to freedom of
expression.” 483 U.S. 378, 383-84, 107 S. . 2891, 2896, 97
L. Ed. 2d 315 (1987). In M. Healthy Gty School Dist. Bd. of Educ.
v. Doyle, the Court held that "[e]ven though [plaintiff] could have
been di scharged for no reason whatever, and had no constitutional
right to a hearing prior to the decision not to rehire him he may
nonet hel ess establish a claimto reinstatenent if the decision not

to rehire him was nade by reason of his exercise of

“The First Amendnent, incorporated against the states
t hrough the Fourteenth Amendnent, New York Tines, 376 U. S. at
276-78, 84 S.Ct. at 724, requires that the governnent "make no
law ... abridging the freedomof speech,"” U S. Const. anend. |



constitutionally protected First Amendnent freedons."” 429 U. S
274, 284, 97 S.Ct. 568, 574, 50 L.Ed.2d 471 (1977) (citations
omtted). In Perry v. Sindermann, the Court held that the
plaintiff's lack of "a contractual or tenure right to
re-enpl oynent™ did not defeat his First Amendnent claim 408 U. S.
at 597, 92 S. . at 2697

[E]ven though a person has no "right" to a valuable

governnmental benefit and even though the governnent may deny

him the benefit for any nunber of reasons, there are sone
reasons upon which the governnent may not rely. |t may not
deny a benefit to a person on a basis that infringes his
constitutionally protected i nterests—especially, his interest
in freedom of speech
I d. (enphasis added). Thus, although a retaliatory discharge claim
by a state enployee involves the denial of the state-created
benefit of enploynent, the right wupon which a retaliatory
governnent enploynent decision infringes is the right to free
speech, not the right to a job. McKi nney has no inpact on such
cl ai ms.

Finally, First Amendnent retaliatory discharge clainms do not
rai se the same policy concerns which ani mated McKi nney. Di scussi ng
t he protection of unenunerated rights, MKinney explains that "the
Court has always been reluctant to expand the concept of
substantive due process because guideposts for responsible
deci si onmaking in this uncharted area are scarce and open-ended."
McKi nney, 20 F.2d at 1556 (quoting Collins v. Cty of Harker
Hei ghts, 503 U.S. 115, 125, 112 S.C. 1061, 1068, 117 L.Ed.2d 261
(1992)). In contrast, the First Anendnent’'s text and two centuries

of free speech tradition and jurisprudence provi de anpl e gui deposts

for courts examning retaliatory discharge clains. The existence



of manageable First Amendnent standards also explains why
retaliatory discharge clains do not rai se the sane "Mnday norni ng
guart er backi ng" probl ens associ ated wi t h open-ended subst anti ve due
process suits. See McKinney, 20 F.3d at 1564. Unli ke a vague
standard exam ning whether the termnation was "for an inproper
notive ... pretextual, arbitrary and capricious, and ... wthout
any rational basis," Adams v. Sewell, 946 F.2d 757, 766 (1l1lth
Cr.1991) (quoting Hearn v. Cty of Gainesville, 688 F.2d 1328,
1332 (11th G r.1982)), the First Amendnent retaliatory discharge
standard m ni m zes the danger that state enployees will use § 1983
suits as a "sword" to force their enployers to retain unsuitable
enpl oyees. See MKinney, 20 F.3d at 1564.

We hol d that state enployees retain a federal cause of action
under the First Anendnent' when they allege that governnent
enpl oynment deci sions were taken in an attenpt to chill expression
protected by the First Amendnent. Appellant's suit states a valid
claimfor relief.

B. The Retaliatory Discharge C aim

Appel I ant argues that the district court erred by resolving
factual disputes in favor of Appellees and ignoring evidence
creating a sufficient basis for a reasonable jury to find for
Appel | ant . Appel l ees respond that the district court correctly
found that the evidence, when viewed in the |ight nost favorable to
Appel lant, is legally insufficient for a reasonable jury torule in
favor of Appellant.

The First Anendnent protects governnent enpl oyees fromsone,

®As incorporated by the Fourteenth Anendnent.



but not all, restraints on their right of free expression. See,
e.g., United States v. National Treasury Enpl oyees Union, --- U S
----, =----, 115 s . 1003, 1012, 130 L.Ed.2d 964 (1995);
Pickering v. Board of Ed., 391 U S. 563, 566-68, 88 S.C. 1731,
1734-35, 20 L.Ed.2d 811 (1968). This Crcuit examnes First
Amendnent retaliatory discharge clains under the four part test
announced in Bryson v. City of Wycross, 888 F.2d 1562 (11lth
Cir.1989). Tindal, 32 F.3d at 1539; Morgan, 6 F.3d at 754. The
Bryson test exami nes (1) whether the enployee's speech involves a
matter of public concern, (2) whether the enployee's interest in
speaking outweighs the governnent's legitimte interest in
efficient public service, (3) whether the speech played a
substantial part in the governnent's challenged enploynent
deci sion, and (4) whether the governnent would have made the same
enpl oynent decision in the absence of the protected conduct.
Bryson, 888 F.2d at 1565- 66.

The first two elenents of the Bryson test are questions of
|aw designed to determ ne whether the enployee's speech is
protected by the First Anmendnent. Appel | ees do not argue that
Appel l ant's opposition to the paranmedic cuts and PSO program are

not protected by the First Amendnent, '°

and the record supports a
conclusion that this activity is protected. Appel I ant' s speech
concerns political matters at the core of activity protected by the
First Anmendnent. See generally, Mlntyre v. OChio El ection Comin,

--- s ----, ---- - ----, 115 S . C. 1511, 1518-19, 131 L.Ed.2d

Appel l ees' failure to brief this issue abandons it for the
pur poses of this appeal. See Allstate, 27 F.3d at 1542.



426 (1995) (explaining that speech on public issues "occupies the
core of the protection afforded by the First Amendnent"). Few
subj ects are of nore public concern to the average citizen than the
provi sion of basic fire and rescue services. It is hard to i magi ne
any conbination of government interests sufficient to outweigh
Appel lant's strong interest in informng the public about policies
he believed were dangerous to the City's citizens. See, e.g.,
Conni ck, 461 U. S. at 150-54, 103 S.Ct. at 1692-93 (cautioning that
"a stronger showi ng [of governnent interests] may be necessary if
t he enpl oyee' s speech nore substantially invol ved matters of public
concern"); Pickering, 391 US. at 570-72, 88 S. C. at 1736
(holding that the public's interest in school funding and teachers

speci al know edge of school spending nake it "essential that
[teachers] be able to speak out freely on such questions wthout
fear of retaliatory dism ssal").

The third and fourth elenents of the Bryson test are
guestions of fact designed to determ ne whether a retaliatory
notive was the | egal cause of the chall enged enpl oynent deci sion.
To get before the jury, Appellant had to present enough evidence
for a reasonable jury to conclude that his protected speech was a
"substantial" notivating factor in the decision to term nate him
Appel l ees could still avoid liability, however, by convincing the
jury that Appellant would have been termnated in the absence of
First Amendnent protected activity. See M. Healthy, 429 U S. at
287, 97 S.Ct. at 576; Tindal, 32 F.3d at 1540; Bryson, 888 F.2d
at 1565. Nevertheless, if Appellant produced enough evi dence for

a reasonable jury to conclude that a retaliatory aninus



substantially notivated his term nation, Appellees could only rebut
this showng by convincing the jury, not the court, that a
legitimate reason justified the decision. See Pull man-Standard,
456 U. S. at 288-91, 102 S.C. at 1790-91 (holding that issues of
discrimnatory intent and actual notivation are questions of fact
for the trier of fact); Bell v. Birm nghamLinen Service, 715 F. 2d
1552, 1557 (11th Cir.1983) ("Once an [illegal] notive is proved to
have been a significant or substantial factor in an enploynent
deci si on, defendant can rebut only by proving by a preponderance of
t he evidence that the same decision would have been reached even
absent the presence of that factor."), cert. denied, 467 U S. 1204,
104 S.Ct. 2385, 81 L.Ed.2d 344 (1984).

It is neither possible nor desirable to fashion a single
standard for determ ning when an enployee has net her initial
burden of denonstrating that a retaliatory intent was a
"substantial" or "notivating factor” behind a gover nment enpl oynment
deci si on. See M. Healthy, 429 U S at 287, 97 S.C. at 576
Nevert hel ess, Waters v. Churchill, --- US ----, 114 S . C. 1878,
128 L. Ed.2d 686 (1994), suggests that an enployee's burden is not
a heavy one. In Waters, Churchill brought a 8§ 1983 cl ai m agai nst
a state hospital alleging that her term nation was in retaliation
for protected speech. 1I1d. at ---- - ----, 114 S.C. at 1882-83.
Briefly addressing the intent issue,' the Court concluded that a

material issue of fact was created by evidence of Churchill's

YMost of the Waters opinion concerns "whet her the Connick
test should be applied to what the governnent enployer thought
was said, or to what the trier of fact ultimately determnes to
have been said.” Id. at ----, 114 S.C. at 1882.



criticismof hospital policy, evidence of managenent "sensitivity"
about the criticisns, and evidence of conduct that, viewed in the
light nost favorable to the plaintiff, showed managenent hostility
because of the criticisms. 1d. at ----, 114 S.C. at 1891 (citing
Churchill v. Waters, 977 F.2d 1114, 1125-26 (7th Cr.1992)). The
Court relied on a sudden drop in Churchill's performance

eval uations, criticism of her relationship with a doctor, and a

supervi sor's unusual ordering of Churchill out of an operating room
as significant evidence of managenent hostility. 1d. at ----, 114
S .. at 1891 (citing Churchill, 977 F.2d at 1125-26). Thus

purely circunstantial evidence, taken in the light nost favorable
to the plaintiff, can create a jury question on the issue of the
government's notive

A de novo review of the record reveal s that the district court
i nproperly resol ved factual disputes in favor of Appellees. First,
the court found that Appellant "m si nfornmed McCool about the nunber
of full-time paranedics allowed."” Testinony before the jury | eaves
doubt as to whether any msinformation occurred. According to
Appel l ant, MCool never directly asked about policy limts, and
even McCool admitted that Appellant "probably" told himsonething
about a six-paranedic policy. Second, the district court assuned
the existence of a six-paranedic limt. The evidence does not
justify that assunption. There was no witten policy limt.
| nst ead, the vague discussions from January 1987, which never |ed
to a vote on the issue of paranedic staffing, were the best
evidence of any limt. Third, the district court found that

Appel lant was validly on probation for violating the residency



requirenent. Appel lant disputed this conclusion, testifying
instead that he had continued living within the residency area. '
Finally, the district court found that Mayor Large nerely suggested
that Hol ngui st could fire Appellant after they discussed tension
bet ween Hol myui st and Appel l ant. This finding cannot be reconcil ed
wi th Hol mqui st's testinony that Mayor Large asked for Appellant's
term nation and nmade the city manager's job contingent on taking
that action. Because the district court inproperly resolved these
di sputed issues of fact, we nust ignore these factual concl usions
in reviewing the decision to enter judgnent as a matter of |aw
Review of the record uncovers sufficient evidence for a
reasonable jury to conclude that Appellant's speech was a
substantial factor leading to his termnation. Ex-city manager
Hol mgui st's testinony is direct evidence of discrimnatory notive
on the part of Mayor Large. Holnmuist's testinony is corroborated
by his letter of resignation stating that the city council asked
him to take "unwarranted [and] politically notivated" action
against two departnment heads. Such direct evidence of
discrimnatory notive, standing alone, is usually sufficient to
create a jury question on the issue of intent. See, e.g., Swint v.
Cty of Wadley, 51 F.3d 988, 1000 (11th Cr.1995) (holding that a
single witness's testinony about an officer's racist statenent
created a genuine issue of material fact on the issue of intent to

di scrimnate).

®We affirmthe district court's entry of judgnent as a
matter of law on Appellant's marriage, liberty, and association
rights claim Nevertheless, a reasonable jury can still conclude
that McCool used the residency requirenment as a pretext in order
to puni sh Appellant for the exercise of free speech rights.



Appel | ant al so produced copi ous ci rcunstanti al evidence whi ch,
when viewed in the light nost favorable to Appellant, supports a
reasonabl e conclusion that his termnation was retaliatory. The
fact that Mayor Large initiated the Beckwith |Investigation
certainly suggests a desire to punish Appellant for protected
speech. Al though the city council took no official action
followi ng the investigation, a reasonable jury could infer that the
i nvestigation convinced the council that they had to take any
retaliatory action unofficially in order to avoid liability or
public reaction. Tapes of the August and Septenber city counci
nmeeti ngs al so support an i nference that Mayor Large and t he counci
harbored retaliatory ani nus towards Appellant. After hearing Mayor
Large call Appellant's actions "insubordinate," a council man make
a sarcastic reference to Appellant's public discussions, and the
council's reluctance to accept the Beckwith Investigation's
concl usion, a reasonable jury could conclude that the city counci
was eager to take action against Appellant.

The district court erred by supporting its decision with the
undi sputed fact that MCool was not the city manager when
Appel I ant' s speech occurred. The evidence, viewed in a |light nost
favorabl e to Appellant, shows that Hol nqui st resigned rather than
term nate Appellant, depicts a city council unconfortable with the
public process for selecting a new city manager, and reveal s that
McCool had private, off-the-record neetings with the council before
he was hired. A reasonable jury could infer fromthis evidence
that McCool was a "hired gun" chosen, at |east partially, because

he was willing to carry out the council's retaliatory plan. The



circunstantial nature of this evidence is not fatal; by
di scounting evidence of MCool's possible notive, the district
court ignored the settled rule that the inherent difficulty of
proving discrimnatory intent often requires reliance on
circunstantial evidence. See Allen v. County of Mntgonery, 788
F.2d 1485, 1488 (11th G r.1986). Thus, considered in a |light nost
favorable to Appellant, evidence that McCool was hired after the
par anmedi ¢ budget dispute supports an inference of retaliatory
term nation.

We rej ect Appel |l ees' suggestion, echoed by the district court,
that it takes an "inprobable |leap over one year in tinme" to
conclude that Appellant's speech substantially notivated his
termnation. As an initial matter, this argunment fails to view
facts and nmake logical inferences in favor of Appellant when
considering the timng of Appellant's term nation. The nost
significant protected speech occurred in August 1990. Hol nmguist's
refusal to fire Appellant forced his resignation in Septenber.
Hol mqui st's resignation and the Beckwith Investigation put the
council on notice that Appellant's speech was protected and that

firing himwould expose the Gty to liability. Consequently, the

council had to find a city manager willing to illegally fire
Appellant in a way that would avoid liability. The council's
search ended in Decenber 1990, when they hired McCool. |[In January
1991, MCool put Appellant on tenporary probation. That

probati onary status becane permanent in March. 1n May 1991, M Cool
solicited Appellant's advice on Frost. After the two previous

di sciplinary actions, the Frost neeting gave McCool the pretext he



needed acconplish the council's wi shes. By August 1991, MCool had
taken action to term nate Appellant, but the requirenents of due
process delayed the conpletion of that procedure until Cctober
1991. Viewed in this light, the sequence of events culmnating in
Appel lant's term nati on suggests a very deliberate strategy on the
part of Appellees. A reasonable jury could infer that Appellees,
on notice that their goal was illegal, used a relatively slow and
del i berate process to term nate Appellant.

Second, al t hough Appel | ees di sclai many desire to create a per
se rule (Oal Arg.), their timng argunent would replace a
fact - bound, conmon-sense inquiry with an artificial rule of |aw
The critical questionin this case is whether a retaliatory notive
was a substantial factor in Appellees’ decision to termnate
Appel | ant . Resolving this question requires the carefu
consi deration of all the evidence and any | ogical inferences drawn
from that evidence. Undue focus on timng distorts this
wel | - establ i shed sufficiency of the evidence fornula and woul d not
hel p resolve intent questions |ike the one before us. Cf. United
States v. Brown, 43 F.3d 618, 625 (11th G r.1995) (rejecting a
fixed list of entrapment factors in favor of a fact-bound,
conmon-sense inquiry).

Third, a holding that the circunstances of this case nake a
one-year gap sufficient to defeat retaliatory discharge clains as
a matter of law would give state actors a fail-safe recipe for
avoi di ng the command of the First Amendnent. We believe that the
settl ed summary judgnent and judgnent as a matter of |aw standards

provi de state enployers with sufficient protection fromfrivol ous



retaliatory di schar ge cl ai ns wi t hout resort to a
judicially-fashioned, quasi-per se rule based upon the amount of
ti me between speech and termination. ™

Fourth and finally, a holding that the time gap in this case
i nsul ates the governnent fromthe retaliatory di scharge clai mwoul d
be inconsistent with this court's decision in Tindal, 32 F. 3d 1535.
In Tindal, a term nated enployee alleged that she was fired in
retaliation for giving affidavits and testinony protected by the
First Amendnent. Id. at 1537. The plaintiff submtted an
af fidavit supporting discrimnation clains agai nst her superior in
August 1988, and testified in the sane case in February 1989. 1d.
Yet the discipline leading to her termnation only began in July
1989, and her term nation was not final until Cctober 1989. 1d. at
1538. Thus, in Tindal there was an el even-nonth gap between the
plaintiff's initial protected activity and the initial discipline,
and a fourteen-nonth gap between the initial activity and the final
termnation. Nevertheless, the court held that "a trier of fact
coul d conclude that the Sheriff had no other cause for firing [the
plaintiff].” 1d. at 1539. In the instant case only five nonths
separate the paranedic budget dispute and MCool's initial
di sci pline of Appellant. Twel ve nonths separate the paranedic
di spute and the start of term nation proceedings, and fourteen
nmonths separate the paranedic dispute and Appellant's final
termnation. As in Tindal, these gaps of tine, standing al one, do

not preclude Appellant from producing enough evidence for a

“The courts' duty to independently decide whether the
enpl oyee' s speech is protected by the First Anmendnent provides an
addi ti onal safeguard agai nst abuse.



reasonabl e jury to concl ude that protected speech was a substanti al
factor in the decision to term nate him

We hold that the district court erred by granting Appellees
notion for judgnent as a matter of |aw The district court
i nproperly resol ved factual disputes in favor of Appellees, failed
to view evidence in the light nost favorable to Appellant, and
ignored inferences that a reasonable jury could make i n concl udi ng
that Appellant's protected speech was a substantial factor in
Appel | ees’ decision to term nate him

| V. CONCLUSI ON

This case denonstrates the confusion caused by "shotgun
pl eadi ng." Appellant's conpl aint all eged si x causes of action, and
he brought four of them before this Court. The resulting
difficulty in sorting through allegations alnbost drowns a
meritorious claimin a sea of marginal ones.?* The bar would be
better served by heeding this advice: "In lawit is a good policy
never to pl ead what you need not, |est you oblige yourself to prove
what you cannot." Abraham Lincoln, Letter to Usher F. Linder
February 20, 1848 in The Quotable Lawer 241 (D. Shrager & E
Frost, eds., 1986).

Appel I ant states a valid clai munder the First Amendnent. The
district court erred by entering judgnment as a matter of law in
favor of Appell ees because the record contains sufficient evidence
for a reasonable jury to rule in favor of Appellant.

AFFI RVED in part, REVERSED in part, and REMANDED

®For exanple, Appellant's argument that |egislative acts of
the council violated his substantive due process rights borders
on frivolous. See MKinney, 20 F.3d at 1557 n. 9.






