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Appeal from the United States District Court for the Mddle
District of Florida. (No. 89-246-Cv.Ftm17D), Elizabeth A
Kovachevi ch, Judge.

Before DUBINA, Circuit Judge, RONEY and ESCHBACH, Senior Crcuit
Judges.

ESCHBACH, Senior Circuit Judge:

Mat hias Tari and his wife ("Tari") brought this action agai nst
Col lier County, the Collier County Conm ssioners in their official
capacities, and the nenbers of the Collier County Code Enforcenent
Board in their official capacities ("the County") for the County's
all egedly unconstitutional determnation that the Tari's were
operating a fruit tree nursery on their property in violation of a
county zoning ordinance. Tari ' appeals the district court's
determnation that this claimwas not ripe for adjudication. W
affirm

l.
In 1981, Tari opened a whol esale and retail fruit tree nursery

business in Collier County. This operation of a nursery on his

"Honor abl e Jesse E. Eschbach, Senior U S. Crcuit Judge for
the Seventh Circuit, sitting by designation.

M. Tari, as personal representative of his wife's estate,
now represents both interests.



property allegedly violated Collier County Zoning Ordi nance 82-2.
On February 19, 1989, Tari received a Notice of Violation froma
Col l'ier County Code  Enforcenent | nvesti gat or after t wo
i nvestigators had purchased a red rose bush from Tari a few days
earlier. The Notice provided that "[a]ll wholesale and retai
operations nust cease at the above |ocation and all signs nust be
renoved | MVEDI ATELY upon receipt of this notice.” The Notice went
on to state that "[a]ny person who violates this zoning ordi nance
or fails to conply with any of the requirenents shall upon
conviction thereof be fined, or inprisoned, or both as provided by
law and in addition shall pay all costs and expenses involved in
the case. Each day such a violation continues shall be consi dered
a separate offense."? After consulting with an attorney, Tari
cl osed down the nursery.

Tari then contacted several individuals within the Zoning
Department to i nvestigate the status of his case and to discuss his
options. Investigator WIlliamSmth and Code Enforcenent Director
Ri chard O ark both advised Tari in person and over the phone that
if he did not agree with the investigators' interpretation of the
zoni ng ordinance, he could have the matter reviewed by Kenneth
Bagi nski, the Collier County Zoning Director. Tari instead asked
County Commi ssioner Anne Goodnight to investigate the Notice of
Vi ol ati on. On March 23, 1989, Tari received a letter from
Assi stant County Attorney Brenda WIlson informng him that the

County Attorney's Ofice was researching his matter to provide a

*The parties dispute whether there was also a witten notice
of Tari's right to appeal attached to the Notice of Violation.



| egal opinion to Comm ssioner Goodnight as to whether Tari was
actually in violation of the zoning ordinance. After a series of
phone conversations with Tari, WIson sent another |etter on June
8, 1989 confirmng her explanation to Tari of the County's two
alternative nethods of enforcing a zoning violation. According to
the letter, one nmethod of enforcement is to prosecute a zoning
violation in County Court as a m sdeneanor. Such prosecution

however, would not take place "until such tine as our opinion is
conpleted and the State Attorney's Ofice is directed to proceed.™
Wl son further explained that the statement on Tari's Notice of
Violation which indicated that each day the nursery remained in
operation was a separate offense "does not nean that fines are
accruing for each day you operate in violation. It sinply nmeans
that each day of violation may be separately investigated and
separately cited within an Information...." A second nethod of
enforcenment, according to Wlson's letter, is to take the zoning
vi ol ati on before the Code Enforcenment Board. "All cases brought
before the Code Enforcenent Board are based on evidence of prior
violations, but fines are only assessed prospectively. If a
defendant is found to be in violation, an Oder to Conply is
entered and fines only begin to run upon non-conpliance after the
date set for conpliance by the Board. No fines are assessed
retroactively.” On July 6, 1989, WIlson submtted her |egal
opinion to Comm ssioner Goodnight in which she concluded that
Tari's use of the property violated the zoning ordi nance. After
the County issued a second Notice of Violation and attenpted to

schedul e a heari ng before the Code Enforcenent Board, Tari chose to



file suit against the County in state court on Cctober 10, 1989.°
In his anended conplaint, Tari sought damages and an injunction
prohibiting the County from applying the zoning ordinance to his
property.

On Novenber 7, 1989, the case was renoved to federal court.
The county noved to dismss Count V, which alleged an as applied
arbitrary and capricious due process claim and Count VI, which
alleged a just conpensation tenporary takings claim of Tari's
conpl aint on ripeness grounds. According to the County, it had not
made a final decision regarding the zoning violation when the
notice was issued on February 14, 1989 and therefore the district
court |acked subject matter jurisdiction under WIIianson County
Regi onal Pl anning Commin v. Ham | ton Bank, 473 U. S. 172, 105 S. C
3108, 87 L.Ed.2d 126 (1985). The district court denied this
notion. At the prelimnary pretrial conference held on July 7,
1993, the County again raised the i ssue of ripeness in a notion for
summary judgnent, and the district court referred the matter to a
magi strate judge to conduct an evidentiary hearing on the issue.
On Novenber 3, 1993, the nmmgistrate judge issued a report and
recommendati on i n whi ch he determ ned that the conpl aint was ri pe.
The district court rejected the nmmgistrate's recommendati on on
February 28, 1994, and di sm ssed the conplaint on the grounds that
Counts V and VI were not ripe for adjudication, and the court thus
| acked jurisdiction over the remaining state lawclainms. Atinely
notice of appeal was fil ed.

®Soon after, Tari reopened the nursery.



The only issue before us concerns the ripeness of Counts V
and VI of Tari's anended conpl aint. "The question of ripeness
"goes to whether the district <court had subject matter
jurisdiction." " Reahard v. Lee County, 30 F.3d 1412, 1415 (11th
Cr.1994), cert. denied, --- US. ----, 115 S . C. 1693, 131 L. Ed. 2d
557 (1995) (quoting Greenbriar Ltd. v. Gty of Al abaster, 881 F.2d
1570, 1573 (11th G r.1989)). Thus, we review the issue de novo.
Id., 30 F.3d at 1415.

In an as applied arbitrary and capricious due process claim
a plaintiff clains that the application of a zoning regulation to
his property is arbitrary and capricious, does not bear a
substantial relation to the public health, safety, norals or
general welfare, and is therefore an invalid exercise of the police
power. Eide v. Sarasota County, 908 F.2d 716, 721 (11th Cr.1990),
cert. denied, 498 U S 1120, 111 S. . 1073, 112 L.Ed.2d 1179
(1991). To remedy such a claim a court can issue an injunction
preventing the unconstitutional application of the regulation to
the plaintiff's property, as well as award danages to conpensate
for the effects of the application. Id. at 722. A just
conpensation tenporary takings claim on the other hand, seeks
noney damages for the value of the property rights taken by the
application of aregulation. 1d. at 720. To establish a violation

of the just conpensation clause, a property owner "nust denonstrate

that his property was "taken,' i.e., that the regul ati on "goes too
far,'” and that there is no provision to award him just
conpensation.” Id., (citing MDonald, Somrer & Frates v. Yolo

County, 477 U.S. 340, 348, 106 S.C. 2561, 2566, 91 L.Ed.2d 285



(1986)).

For either claimto be considered ripe for adjudication, "the
governnental entity charged with inpl ementing the regul ati ons” nust
have reached a "final decision regarding the application of the
regul ations to the property at issue.” See WIliamson County
Regi onal Planning Commin v. Ham |ton Bank, 473 U S. 172, 186, 105
S.Ct. 3108, 3116, 87 L.Ed.2d 126 (1985);* see Eide, 908 F.2d at
724. A final decision is made when the "initial decisionmaker has
arrived at a definitive position on the issue that inflicts an
actual, concrete injury." WIIlianmson, 473 U S. at 193, 105 S. C
at 3120. As the Court explained in MDonald, Sommer & Frates in
the context of a just conpensation claim "[a] court cannot
determ ne whether a regulation has gone "too far' unless it knows
how far the regul ation goes." 1d., 477 U.S. at 348, 106 S.Ct. at
2566.° Sinmilarly, in an as applied arbitrary and capricious claim
"[i]f the authority has not reached a final decision wth regard to

the application of the regulation to the | andowner's property, the

‘W liamson actually concerned a due process takings claim
rather than an arbitrary and capricious due process claim The
Court required a final decision so as to ascertain the actual
effect of the regulation on the value of the property. This
rational e does not apply to an as applied arbitrary and
capricious claim As we explained in Ei de, however, a final
decision is also required for an as applied arbitrary and
capricious claimfor the alternative reason that we nust
determine if the regulation has actually been applied to the
| andowner's property. See Eide, 908 F.2d at 724, n. 13.

°In a just conpensation claim a |andowner often must al so
have applied for at |east one variance to a contested zoning
ordi nance because only then could a jury determ ne whether and to
what extent a | andowner was deprived the value of her I|and.
Reahard, 30 F.3d at 1415. |If, however, no final decision has
been made on the application of an ordinance to the property in
the first place, an inquiry into whether the | andowner sought a
variance is irrel evant.



| andowner cannot assert an as applied challenge to the decision
because, in effect, a decision has not yet been nmade." Eide, 908
F.2d at 725.° O course, requiring a |andowner to wait until the
County has nade a final decision to apply a zoning ordinance to his
property does not nean that he has to exhaust his adm nistrative
remedi es and appeal the final ruling of the initial decisionmaker.
Wl liamson, 473 U.S. at 193, 105 S. . at 3119; Geenbriar Ltd.,
881 F.2d at 1574 n. 8. |f, however, other actors can still
"participate in the [Zoning] Conmm ssion's decisionmaking," then a
final decision has not yet been nmade. |Id.

Applying these legal principles to the instant case, it is
apparent that the County had not nade a final decision to apply the
zoning ordinance to Tari's property by sending the Notice of
Vi ol ation on February 14, 1989. Despite the | anguage in the Notice
whi ch instructed Tari to cease his operations i mediately, it was
made obvious to him that the decision of the Code Enforcenent
| nvestigator to send the Notice, nuch |i ke the deci sion of a police

officer to make an arrest, was not a final decision to apply the

®n Eide, this court in dicta also discussed the possibility
that the final decision requirenment would be satisfied for an as
applied arbitrary and capricious claimby "a single arbitrary
act." 1d., 908 F.2d at 726. This "depends upon the nature of
the claim which is often reveal ed by the renmedy sought." Id.
Thus, in Eide the court presented the exanple of a |andowner
whose application for conmercial zoning was denied at the
prelimnary stages because of his red hair. |If the remedy sought
was solely the overturning of that arbitrary decision and an
injunction against simlar irrational decisions, then the claim
m ght be considered ripe. |If, however, the remedy sought was an
injunction requiring the grant of commercial zoning, then the
claimcould not be considered ripe until a final decision had
been nmade to deny his application for commercial zoning.



zoni ng ordinance to his property. ° Snith and dark both advised
hi mthat the Zoning Director was available to reviewhis case if he
di sagreed with the Investigator's interpretation of the zoning
ordinance. Tari ignored this advice. WIson also told himthat
she was preparing a legal opinion for Conm ssioner Goodnight on
whet her Tari's operation of a nursery on his property actually was
a violation of the zoning ordinance. This should have signalledto
him that a final decision had not yet been nade. Furt her nore,
Wl son informed Tari on the phone and through her June 8, 1989
| etter that he woul d not be subject to any enforcenent action until

8 Wlson testified in her

her | egal opinion was conpl et ed.
deposition that she explained to Tari that "he was not prohibited
fromoperating” during the period in which the County attenpted to
reach a final decision. The Notice of Violation, WIson conti nued,
"doesn't operate in the nature of an injunction, you nmust stop as
of this time. |If he disagreed with it, then he certainly had the

opportunity to prove that to the Code Enforcenent Board." Tari

‘Nor can Tari's as applied arbitrary and caprici ous due
process cl aimbe considered ripe based upon the "single,
arbitrary act” of sending the Notice of Violation. Rather than
sinmply requesting an injunction against the issuance of Notices
of Violation in an arbitrary or irrational manner, Tari seeks an
i njunction prohibiting the County from applying the zoning
ordi nance to his property altogether. Wthout a final decision
fromthe County as to whether it considers Tari's operation of
the nursery to be a violation of the zoning ordi nance, and, if
so, whether and to what extent it will enforce that violation, we
cannot determine if the zoning ordi nance was actually applied to
his property so that the renedy requested woul d be necessary.

8 Thus, the fact that the Code Enforcement Board may not have
been fully operational until May of 1989 is irrelevant. Until
W son concl uded her legal opinion in July of 1989 and
recommended that Tari's use of his property be considered a
violation of the ordinance, Tari's case was not ready to be heard
by the Board.



again chose to ignore this information. °

Al t hough the status of
Tari's property was uncertain during this period, it was not
unreasonable for the County to take sone tinme to investigate the
matter before coming to a final decision. '

Tari protests that these procedures, such as contesting the
viol ati on before the Code Enforcenent Board, were at best avenues
of appeal.™ If this were true, one would expect fines to relate
back to the original Notice of Violation on February 14, 1989
Reversal of the County's decision would relieve Tari of any
penal ties, but affirmance would place himin the sane position he
was in when the Notice of Violation was issued. A review of the

Code Enforcenent Board procedure, as explained to Tari in the June

8, 1989 letter, reveals a nmuch different situation. According to

Tari testified at the evidentiary hearing that he did not
reopen his nursery because he "was concerned about the heavy
fines." Yet, WIlson's June 8, 1989 letter assured Tari that no
fines were accruing, and that the Code Enforcenent Board woul d
only assess fines prospectively for violations occurring after it
had made its decision that a violation did indeed exist.

“Thus, Tari's decision to shut down his nursery in the face
of the Notice of Violation cannot convert this matter into a ripe
claim "[l]n the context of takings cases, courts have held that
a short termdelay in the devel opnent or use of property is not
unr easonabl e" Kawaoka v. Gty of Arroyo G ande, 17 F.3d 1227,
1223 (9th Cr.), cert. denied, --- US ----, 115 S.Ct. 193, 130
L. Ed. 2d 125 (1994). See Agins v. Tiburon, 447 U. S. 255, 263 n.
9, 100 S.Ct. 2138, 2143 n. 9, 65 L.Ed.2d 106 (1980) ("Mere
fluctuations in value during the process of governnental
deci si onmaki ng, absent extraordinary delay, are "incidents of
ownership.' ").

“ppparently, Tari never really considered taking his case
before the Code Enforcenent Board in the first place. "M. Tar
told nme several times that he did not intend to go before the
Code Enforcenment Board because the Code Enforcement Board had no
authority over him that it was inproperly created; that it was
beyond their scope; and ... that he would go into court; that
he would litigate this." (WIson Deposition at 25).



Wl son, "fines are only assessed prospectively,"” even though cases
are based on evidence of prior violations. "If a defendant is
found to be in violation, an Order to Conply is entered and fines
only begin to run upon non-conpliance after the date set for
conpliance by the Board." The Code Enforcenent Board, therefore,
had the power to actually decide in the first instance whether a
| andowner had violated a zoning ordinance. It functioned as the
initial decisionmaker on any zoning nmatter which cane before it.
Despite the strong language in the Notice of Violation
instructing Tari to shut down his nursery, we cannot concl ude that
this Notice constituted a final decision by the County.* "Zoning
provi des one of the firnmest and nost basic of the rights of |ocal
control." Stansberry v. Holnes, 613 F.2d 1285, 1288 (5th Gr.),
cert. denied, 449 U.S. 886, 101 S.C. 240, 66 L.Ed.2d 112 (1980).
Under the circunstances of this case, if a local investigator's

i ssuance of a citation was all that was necessary for a claimto

“Tari's just compensation claimis not ripe for the
additional reason that he failed to satisfy the second hurdle
outlined in WIlIlianmson and pursue an inverse condemation claim
in state court. 1d., 473 U.S. at 194, 105 S.C. at 3120. 1In
First English Evangelical Lutheran Church v. County of Los
Angel es, 482 U. S. 304, 319, 107 S.Ct. 2378, 2388, 96 L.Ed.2d 250
(1987), the Court held that a state nust provide just
conpensation where a | and regul ation tenporarily deprives a
| andowner of the value of his property. To the extent that there
was sone confusion in Florida courts as to whether such a renedy
exi sted before Joint Ventures, Inc. v. Departnent of Transp., 563
So.2d 622, 624 (Fla.1990), see Reahard, 30 F.3d at 1417, this
court "has held that a Florida property owner nust pursue a
reverse condemation renedy in state court before his federa
takings claimw | be ripe, even where that remedy was recogni zed
after the alleged taking occurred.” 1d., (citing Executive 100,
Inc. v. Martin County, 922 F.2d 1536, 1542 (11th G r.1991), cert.
deni ed, 502 U.S. 810, 112 S.C. 55, 116 L.Ed.2d 32 (1991)). In
any event, the question should have been resol ved by First
English, which was issued |ong before the alleged taking in this
case.



ripen, the federal courts would becone "master zoning boards" in
di sputes which are best handled at the |local |evel. The
governnmental entity charged with i npl enenting t he zoni ng ordi nances
nmust be gi ven an opportunity to nake a final decision as to whether
to apply an ordinance to a |andowner's property before the
| andowner can conplain of that decision in a federal forum
[l
For the above reasons, the judgnent of the district court is

AFFI RVED.



