United States Court of Appeals,
El eventh Gircuit.
No. 94-2536.
St ephen Todd BOCKER, Petitioner-Appellee,
V.
Harry K. SING.ETARY, Jr., Respondent- Appel | ant.

July 17, 1996.
Appeal from the United States District Court for the Northern
District of Florida. (No. 88-40228-MW), Maurice Mtchell Paul
Chi ef Judge.

Bef ore TJOFLAT, Chief Judge, and HATCHETT and DUBINA, GCircuit
Judges.

TIJOFLAT, Chief Judge:

l.

In the previous appeal in this case, we affirnmed the district
court's issuance of a wit of habeas corpus, pursuant to 28 U S.C
§ 2254 (1994), setting aside the death sentence that the petitioner
received followng his conviction for first degree mnurder in
Florida state court. Booker v. Dugger, 922 F.2d 633 (11th Cr.),
cert. denied, 502 U. S 900, 112 S.C. 277, 116 L. Ed.2d 228 (1991).
The writ issued because petitioner's sentence had been inposed in
viol ation of H tchcock v. Dugger, 481 U.S. 393, 107 S.C. 1821, 95
L. Ed. 2d 347 (1987) (applying Lockett v. Chio, 438 U S. 586, 98
S.C. 2954, 57 L.Ed.2d 973 (1978)); petitioner's sentencers—the
jury, which nade the sentencing reconmmendation, and the trial
j udge, who fashioned and inposed petitioner's sentence—gave no
wei ght to certain mtigating evidence that may have counsell ed the
inmposition of a sentence of life inprisonnment instead of death.

According to the trial judge (in his instructions to the jury and,



later, in inposing sentence) and the prosecutor (in his summation
at the close of the penalty phase of petitioner's trial), the
evi dence was entitled to no wei ght because it did not establish any
of the mtigating circunstances prescribed by Florida statute. See
Fla. Stat. ch. 921.141(6) (1995). Oher mtigating evidence was not
presented to the judge and the jury because petitioner's counsel
believed that it would have been di sregarded as irrel evant.

The State objected to the issuance of the wit on the ground
that, under Chapman v. California, 386 US. 18, 87 S.Ct. 824, 17
L. Ed.2d 705 (1967), the H tchcock error was harnl ess beyond a
reasonabl e doubt . In other words, the State argued that the
aggravating circunstances in the case were such that none of the
nonstatutory mtigating evidence the petitioner presented (or could
have presented) woul d have affected the outcome of the case; the
jury still would have recommended and the trial court still would
have i nposed the death sentence. On review, we were "not able to
speculate as to the effect this substantial [nonstatutory
mtigating] evidence would have had on the sentencing body" and
therefore we could not "find the error harm ess, regardl ess of the

aggravating circunstances that may have been found."” Booker,
922 F.2d at 636.

Fol | ow ng our affirmance of the district court's decision, the
State petitioned the Supreme Court for a wit of certiorari. The
Suprene Court denied the State's petition on Cctober 7, 1991.
Singletary v. Booker, 502 U. S. 900, 112 S.C. 277, 116 L. Ed. 2d 228.
The State, still in pursuit of the death penalty, noved the trial

court to set the sentencing phase of petitioner's case for trial.



Atrial date was set, but the proceedi ngs were stayed indefinitely.
.

On April 21, 1993, the Suprene Court decided Brecht .
Abr ahanson, 507 U. S. 619, 113 S.C. 1710, 123 L. Ed.2d 353 (1993).
In Brecht, the Court held that Chapman's standard of "harnl ess
beyond a reasonable doubt" was inapplicable to habeas corpus
review 1d. at 622-23, 113 S.C. at 1713-14. In place of Chapnan,
the Court substituted the standard established by Kotteakos v.
United States, 328 U.S. 750, 66 S.Ct. 1239, 90 L.Ed. 1557 (1946),
for resolving the harmess error issue on the direct review of a
crimnal conviction. Brecht, 507 U S. at 623, 113 S.C. at 1714.
The Kotteakos standard asks whether the error "had substantial and
injurious effect or influence in determning the jury's verdict."
Kotteakos, 328 U S. at 776, 66 S.Ct. at 1253. By substituting
Kot t eakos' standard for Chapman's, the Court in Brecht made it
easier for a state to show that a constitutional violation did not
prejudi ce an habeas petitioner's case. See Duest v. Singletary,
997 F.2d 1336, 1337 (11th G r.1993), cert. denied, --- US ----,
114 S. Ct. 1107, 127 L.Ed.2d 418, and cert. denied, --- US. ----,
114 S. Ct. 1126, 127 L.Ed.2d 434 (1994).

Wth the less stringent Brecht standard in hand, the State
noved the district court to vacate its judgnent setting aside
petitioner's death sentence in accordance with Fed.R Cv.P.
60(b) (6). Rul e 60(b)(6) authorizes a district court, in the
exercise of its discretion, to relieve a party fromthe operation
of a final judgnment for "any ... reason justifying relief." The

State argued that the district court should vacate its judgnent and



reinstate the petitioner's death sentence because the Hitchcock
error that perneated the sentenci ng phase of petitioner's case was
harm ess under the Kotteakos test.

The vacation of a judgnent under Rule 60(b)(6) is an
extraordinary renmedy. See Ritter v. Smth, 811 F.2d 1398, 1400
(11th Gr.), cert. denied, 483 U S 1010, 107 S. C. 3242, 97
L. Ed. 2d 747 (1987). The State submits that this extraordinary
remedy is called for in this case because there has been a change
in the law. a lessening of the State's burden of denonstrating
that a constitutional violation is excusable. "[S]onething nore
than a "nere' change in the lawis necessary[, however,] to provide
the grounds for Rule 60(b)(6) relief.” Ritter, 811 F.2d at 1401.
In addition to citing a change in the law, a Rule 60(b)(6) novant
"must persuade [the court] that the circunstances are sufficiently
extraordinary to warrant relief.” 1d. Even then, whether to grant
the requested relief is, as noted above, a matter for the district
court's sound discretion.

The district court denied the State relief under Rule
60(b) (6) because the State had not denonstrated the "extraordi nary
ci rcunstances” required by Ritter. W find no abuse of discretion
in this decision.

[l

Even if we were to revisit the district court's grant of
habeas relief under the correct standard—as we were required to do
on remand from the Suprene Court in Duest v. Singletary—we would

still hold that the State has failed to carry its burden of



excusing the constitutional error.® In affirming the district
court's decision setting aside petitioner's death sentence, we
obser ved:

In petitioner's case it is clear beyond cavil that
significant nonstatutory mtigating factors were excluded from
the jury's consideration by the erroneous jury charge. Booker
was the only defense witness at the sentencing phase of the
trial, and he testified that he had been hospitalized for
psychi atric reasons nine tines beginning at age 13, that he
had severe probl ens with al cohol and drugs and had experienced
bl ackout s, and t hat he was honorably di scharged fromthe Arny.
He said he could not renenber the crine, but that if he did it

he felt renorseful.... Although no psychiatric testinony was
present ed during sentenci ng, Booker did call one psychiatri st
during the guilt phase of his trial; the testinony adduced

showed t hat, although Booker was not insane, his records from
Wal ter Reed Arny Medi cal Center indicated that Booker suffered
froman organic brain disorder as a result of drug use. The
psychiatrist also testified that there were indications of
par anoi d schi zophrenia. The police officer who took Booker's
confession testified that Booker seened to have a split
personal ity when he confessed. Booker assuned the identity of
"Aniel"; he said that "Steve" commtted the nurder; he
cl enched his teeth so hard they cracked; and he | aughed and
cried uncontrollably. The officer stated that he did not
t hi nk Booker was faking. There was al so evi dence that Booker
was cooperative with the police, and that he nmay have nmade t he
anonynous phone call reporting the nurder.

Booker, 922 F.2d at 635 (footnote omtted). After sunmarizing this
evidence in the record, we observed that at the sentencing hearing
subsequently hel d by the trial judge, other nonstatutory mtigating

evi dence was presented.

I'n Duest, also a capital case fromFlorida, we reversed the
district court's refusal to issue a wit of habeas corpus setting
aside the petitioner's death sentence. Duest v. Singletary, 967
F.2d 472 (11th Cr.1992). W did so because (1) the petitioner's
jury had based its recommendati on of death upon consi deration of
a prior crimnal conviction which was subsequently vacat ed—a
constitutional error under Johnson v. M ssissippi, 486 U S. 578,
108 S. Ct. 1981, 100 L.Ed.2d 575 (1988)—and (2) the State had not
shown that the error was harm ess under the Chaprman standard.
Duest, 967 F.2d at 481-82. The Suprenme Court, on certiorari,
vacat ed our judgnment and remanded the case "for further
consideration in light of Brecht." Singletary v. Duest, 507 U.S.
1048, 1049, 113 S.Ct. 1940, 1941, 123 L.Ed.2d 647 (1993).



This evidence included the report of a court-appointed

psychi atri st. This report concluded that Booker had above
normal intelligence but was inpulsive and had difficulty
postponing gratification. It also noted that Booker had had

l[ittle supervision as a child, that he began drinking and

using drugs as a teenager, and that he had experienced

hal l uci nations. The psychiatrist concluded that Booker was
not under extrene enotional duress or the dom nation of
another at the tinme of the crine. But due in part to

i ntoxi cants he had consuned, Booker was "nost probably ...

| ess able than the average individual to conformhis conduct

to the requirements of the law "

Id. Due to the Hitchcock violation, however, neither the jury nor
the sentencing judge considered whether any of this evidence
counsell ed against the inposition of the death penalty. In
addi ti on, because Booker's attorney believed that Florida |aw did
not permt these sentencers to consider nonstatutory mtigating
circunstances, other available mtigating evidence was not
present ed. See id. at 636 n. 3. Because we were unable to
speculate as to the effect the mtigating evidence woul d have had
on the judge or jury, we could not find the error to be harmn ess.
See id. at 636. W therefore affirmed the district court's grant
of habeas relief.

When reevaluating the case in Duest v. Singletary under the
Brecht standard, we posed the question as follows: "Did the
constitutional error "substantially influence the verdict, or, at
| east, does a "grave doubt' exist as to whether it did? If so,
then the petitioner is entitled to habeas relief.” Duest, 997 F. 2d
at 1339 (citations omtted). As the Suprene Court instructed in
O Neal v. MAninch, --- US ----, ----, 115 S .. 992, 994, 130
L. Ed. 2d 947 (1995), which was decided eighteen nonths after the

panel 's deci sion in Duest:

Wen a federal judge in a habeas proceeding is in grave doubt



about whether a trial error of federal |aw had "substanti al
and injurious effect or influence in determning the jury's
verdict," that error is not harmless. And, the petitioner
nmust w n.
When, in Booker, 922 F.2d at 636, we said that we were unable to
speculate as to the effect the disregarded "substanti al
[mtigating] evidence would have had on the sentencing body," we
were in essence answering in the affirmative the second part of the
guestion posed in Duest.

AFFI RVED.



