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Circuit Judges.

KRAVI TCH, Senior Circuit Judge:

The Clean Water Act ("CWA" or "the Act") prohibits the
addition of any pollutant into navigable waters from any point
source. 33 U S.C 88 1311(a), 1362(12). It defines "navigable
waters” to nean "waters of the United States, including the
territorial seas.” 33 U S.C. § 1362(7). The primary issue before
this court is whether the drainage ditch into which appellants’
conpany discharged industrial wastewater was a "navigable water"
within the neaning of 8§ 1362(7).

| . Background

Cherokee Trading Partners, Inc. ("Cherokee") was a Del aware
corporation with its principal place of business at 5118 | ngraham
Street in Tanpa, Florida.' Charles Eidson was the president of

Cherokee and his wife, Sandra Eidson, was its secretary and

'From 1985 until 1989, the Ei dsons were corporate officers
of Cherokee G| Co. Ltd. Wen this conpany was di ssolved in 1989,
Cher okee Trading Partners took over its operations. Both
conpanies wll be referred to in this opinion as "Cherokee."



regi stered agent. Cher okee operated a used oil recycling and
wast ewat er di sposal busi ness. The conpany col |l ected used oil from
busi nesses for free or for a small fee, brought the oil back toits
facility, reduced the water content if necessary, and then resold
the oil to other businesses. For a slightly higher fee, Cherokee
col |l ected and agreed to di spose properly of industrial wastewater.

On April 25, 1990, a Tanpa police officer observed a Cherokee
truck parked at the intersection of Ingrahamand O Brien Streets,
approximately 100 yards fromthe conpany's facility. The officer
noticed a "sludge substance" being punped fromthe truck into a
storm sewer that drained into a storm drainage ditch connecting
| ngraham and Commerce Streets. At the tinme of discharge, a |light
flowin the stormdrai nage ditch continued northward i nto a near by
drai nage canal that ran east-west along Commerce Street and that
eventual ly enptied into Tanpa Bay.

Wiile the officer was observing the scene, Sandra Eidson
approached him She stated that she was vi ce-presi dent of Cherokee
and that she had told the driver of the truck to punp the substance
into the storm sewer. She further informed the officer that the
liquid had come froman underground fuel tank in a gasoline station
and had been used to rinse the tank to elimnate any residua
gasses, ? but that Cherokee had permission to punp into the sewer.
When questioned by an environnental inspector later that day,
Charl es Eidson stated that he had gi ven Sandra Ei dson perm ssion to

have the driver dunp the contents of the truck into the sewer.

’Subsequent | aboratory tests reveal ed that the substance
punped fromthe truck into the sewer contained a nunber of
priority pollutants.



The unaut hori zed di scharge of pollutants on April 25, 1990 was
hardly an isolated incident at the Cherokee site. Upon the
instruction of Charles and Sandra Eidson, Cherokee enployees
routinely discharged industrial wastewater from trucks onto the
ground at the Cherokee site or into the woods and bushes of an
adj acent | ot. Cher okee enpl oyees also went to great lengths to
conceal these discharges fromenvironnental regulators. |n conpany
docunents, they inventoried wastewater that had been discharged
onto the ground in a fictional "Tank 8." In anticipation for one
announced environnmental inspection, Cherokee enployees inported
truckl oads of dirt to hide the site's gross soil contam nation. At
the sane tine that it was discharging industrial wastewater in
violation of its operating permts and governing environnental
| aws, Cherokee was routinely assuring its custoners that it was
treating and disposing of contam nated wastewater in accordance
with all applicable environmental |aws, regulations, and permts.

Charl es and Sandra Ei dson were indicted and charged with one
count of violating the CWA 33 U S C 88 1311(a), 1319(c), by
know ngly di schargi ng or causing the discharge of pollutants into
navi gabl e waters of the United States. They were al so charged with
three counts of violating the mail fraud statute, 18 U S.C. § 1341,
by devi sing and i npl enenting a schene to defraud i n which they used
fal se representations to solicit business custoners for Cherokee's
wast ewat er di sposal business.® Follow ng conviction by a jury on

all counts, Charles and Sandra Ei dson were sentenced to 70 and 37

*The three separate counts of mail fraud stemfromthe
mai ling of invoices for the disposal of wastewater to three
di fferent conpanies in August and Septenber 1990.



nont hs, respectively. This appeal foll owed.

Concl uding that the drainage ditch connecting Ingraham and
Commerce Streets i s a "navigabl e water" under the CWA and rejecting
appel  ants' ot her chal | enges, we AFFI RMtheir convictions. Finding
an insufficient factual basis for two of the sentence enhancenents
i nposed by the district court, we VACATE t heir sentences and REMAND
for resentencing.

1. Discussion
A. Count |I: Clean Water Act

Wth respect to their CWA convictions, appellants claimthat
the district court erred in denying their notions for judgnment of
acqui ttal made  pur suant to Fed RCimP. 29(a) . Most
significantly, they claimthat the governnent provided i nsufficient
evi dence to prove that the stormdrai nage ditch connecting I ngraham
and Commerce Streets was a "navigable water” within the nmeaning of
§ 1362(7) of the CWA. * We consider appellants' |egal claimde novo,
reviewmng the evidence in the light nost favorable to the
gover nment . United States v. Mejia, 97 F.3d 1391, 1392 (1lith
Gir.1996).

Congress enacted the COM "to restore and nmaintain the

chem cal, physical, and biological integrity of the Nation's

‘Appel | ants al so assert that there was insufficient evidence
to prove that they were responsible for the discharges and that
t he di scharged substance was a pollutant. These clains are
wi thout nmerit. Wtnesses testified that both defendants admtted
responsibility for the discharge of the substance into the storm
sewer. In addition, the "sludge substance" discharged fromthe
Cher okee truck, which had been used to renove gasses from an
under ground storage tank at a gasoline station, tested positive
for nunmerous substances classified as pollutants by the
Envi ronnental Protection Agency ("EPA").



waters.”" 33 U S.C. 8 1251. In order to inplenent this daunting
mandat e, Congress "chose to define the waters covered by the Act
broadly.” United States v. Riverside Bayvi ew Hones, Inc., 474 U. S
121, 133, 106 S. C. 455, 462, 88 L.Ed.2d 419 (1985). Courts have
agreed that Congress intended the definition of navigable waters
under the Act "to reach to the full extent perm ssible under the
Constitution.” See United States v. Lanbert, 695 F.2d 536, 538
(11th Cir.1983).

The CWA defines "navigable waters" as "waters of the United
States, including the territorial seas." 33 US. C 8§ 1362(7).
This broad definition "nmakes it clear that the term"navigable' as
used in the Act is of limted inport" and that with the CWA
Congress chose to regulate waters that would not be deened
navi gable under the classical wunderstanding of that term
Ri versi de Bayvi ew Hones, 474 U.S. at 133, 106 S.Ct. at 462; see
also United States v. Ashland G| and Transportation Co., 504 F.2d
1317, 1325 (6th Cir.1974) (holding that non-navigable tributary of
navigable river is a "navigable water" under § 1362(7)).
Therefore, we can easily di spose of appellants' contention that the
drai nage ditch was not a "navigable water" solely because it was
not navi gabl e-in-fact.?>

It is by now well established that Congress intended to
regul ate the discharge of pollutants into all waters that may

eventually lead to waters affecting interstate comrerce. In

*Appel | ants' reliance on Lykes Brothers, Inc. v. United
States Arny Corps of Engineers, 821 F.Supp. 1457 (M D. Fl a. 1993),
aff'd, 64 F.3d 630 (11th Cr.1995), is msplaced. That case
dealt with a provision of the Rivers and Harbors Act, 33 U S.C. 8§
403, which is inapplicable here.



adopting the present definition of "navigable waters,” Congress
recogni zed that "[wjater noves in hydrologic cycles and it is
essential that discharge of pollutants be controlled at the source.
Therefore, reference to the control requirenments nust be nmade to
the navigable waters, portions thereof, and their tributaries.”
S.Rep. No. 92-414, at 77 (1972), reprinted in, 1972 U S.C.C. A N
3668, 3742-43. In accordance with this |legislative intent, EPA has
defined "waters of the United States" to include tributaries to
waters that "may be susceptible to use in interstate or foreign

comerce," 40 C.F.R § 230.3(s),® and courts repeatedly have

°40 C.F.R 8§ 230.3(s) provides:
The term"waters of the United States" neans:

(1) All waters which are currently used, or were used
in the past, or may be susceptible to use in interstate or
foreign commerce, including all waters which are subject to
the ebb and flow of the tide;

(2) Al interstate waters including interstate
wet | ands;

(3) All other waters such as intrastate | akes, rivers,
streanms (including intermttent streans), nudflats,
sandfl ats, wetlands, sloughs, prairie potholes, wet neadows,
pl aya | akes, or natural ponds, the use, degradation or
destruction of which could affect interstate or foreign
commer ce including any such waters:

(i) Waich are used or could be used by interstate
or foreign travelers for recreational or other
pur poses; or

(ii) Fromwhich fish or shellfish are or could be
taken and sold in interstate or foreign comerce; or

(iii) Which are or could be used for industrial
pur poses by industries in interstate commrerce,

(4) Al inpoundnents of waters otherw se defined as
waters of the United States under this definition

(5) Tributaries of waters identified in paragraphs (1)



recognized that tributaries to bodies of water that affect
interstate cormmerce are "waters of the United States"” protected by
the CWA. See, e.g., United States v. Texas Pipe Line Co., 611 F.2d
345, 347 (10th G r.1979) (tributary to navigable river); Ashland
O1l, 504 F.2d at 1324 (tributary that eventually flowed into river
that was navigable-in-fact); State of Georgia v. Cty of East
Ri dge, 949 F. Supp. 1571, 1578 (N.D. Ga.1996) (unnaned tributary of
interstate creek); United States v. Saint Bernard Parish, 589
F. Supp. 617, 620 (E.D.La.1984) (canal flowng into wetl and).
There is no reason to suspect that Congress intended to
regulate only the natural tributaries of navigable waters.
Pol lutants are equally harnful to this country's water quality
whet her they travel along man-made or natural routes. The fact
t hat bodies of water are "man-made nmakes no difference.... That
t he defendants used themto convey the pollutants without a permt
is the matter of inportance.” United States v. Holland, 373
F. Supp. 665, 673 (MD.Fla.1974); see also Leslie Salt Co. .
United States, 896 F.2d 354, 358 (9th Cir.1990) (noting that
protection of the CWA "does not depend on the how the property at
i ssue becane a water of the United States"), cert. denied, 498 U. S.
1126, 111 S. . 1089, 112 L.Ed.2d 1194 (1991). Consequent | y,
courts have acknowl edged that ditches and canals, as well as
streans and creeks, can be "waters of the United States" under 8§
1362(7). See, e.g., United States v. Vel sicol Chem cal Corp., 438
F. Supp. 945, 947 (WD. Tenn. 1976) (sewers that |ead to M ssissi ppi

River); Holland, 373 F.Supp. at 673 (nosquito canals that enpty

t hrough (4) of this section;



into bayou arm of Tanpa Bay).

Li kew se, there is no reason to suspect that Congress
intended to exclude from"waters of the United States" tributaries
that flow only intermttently. Pol lutants need not reach
interstate bodies of water i medi ately or continuously in order to
inflict serious environmental damage.’ As the Tenth Circuit noted
in Texas Pipe Line, "[i]t nmakes no difference that a streamwas or
was not at the time of the spill discharging water continuously
into ariver navigable in the traditional sense."” 611 F.2d at 347.
Rat her, as long as the tributary would flowinto the navi gabl e body
of water "during significant rainfall,” it is capable of spreading
environmental damage and is thus a "water of the United States”
under the Act. 1d.; see also Quivira Mning Co. v. United States
Envi ronnental Protection Agency, 765 F.2d 126, 130 (10th G r.1985)
(uphol di ng regul ati on because "during tines of intense rainfall
there can be a surface connection” between tributary and
navi gabl e-i n-fact streans), cert. denied, 474 U S. 1055, 106 S. Ct
791, 88 L.Ed.2d 769 (1986); United States v. Phel ps Dodge Corp.
391 F. Supp. 1181, 1187 (D. Ariz.1975) ("waters of the United States"
include "normally dry arroyos"” from which water could flow to
public waters).

Wth these principles in mnd, we turn to the evidence
presented in this case concerning the drainage ditch between
| ngraham and Comrerce Streets. As Cherokee was discharging

pollutants into the stormsewer systemon April 25, 1990, a |ight

‘As the court noted in Ashland O |, the government need not
prove that the pollutant actually reached the navi gabl e body of
water. 504 F.2d at 1329.



flow was traveling from the sewer drain into the open drai nage
ditch that connected |ngraham and Commerce Streets. The fl ow
continued northward in this ditch until it reached Cormerce Street,
where it passed underneath the street and into a drai nage cana
that ran parallel to Comerce Street. The sewer, the ditch, and
the canal were all part of a storm drainage system that was
designed to discharge storm water into Tanpa Bay. During heavy
rainfall and during high tide,® water fl ows fromthe drainage ditch
connecting I ngraham and Commerce Streets into the Commerce Street
dr ai nage canal, which enpties into Picnic Island Creek, a tributary
to Tanpa Bay.
We hold that this evidence is sufficient to establish that the
drai nage ditch into which Cherokee discharged its pollutants is a
tributary of Tanpa Bay and is thus a "water of the United States”
under 8 1362(7). To hold otherwise and to allow polluters to
contam nate this drainage system would defeat the intent of
Congress and woul d j eopardi ze the health of our nation's waters.
Appel l ants al so contend, w thout any supporting case |aw,
that the CWA's definition of pollutant is unconstitutionally vague
because it does not provide soneone discharging petrol eum based
products with fair notice that this behavior is prohibited. A
statute is not unconstitutionally vague as long as it "define[s]
the crimnal offense with sufficient definiteness that ordinary
peopl e can understand what conduct is prohibited and in a manner

t hat does not encourage arbitrary and di scrimnatory enforcenent."”

8At high tide, water reached approximately the hal f-way
poi nt of the ditch between Commerce and | ngraham Streets.



Kol ender v. Lawson, 461 U S. 352, 357, 103 S.C. 1855, 1858, 75
L. Ed. 2d 903 (1983). We reviewthe CM' s definition of pollutant in
[ight of the particular facts of this case. See United States v.
Wayner, 55 F.3d 564, 568 (11th GCir.1995), cert. denied, --- U S. --
--, 116 S. C. 1350, 134 L.Ed.2d 519 (1996) (noting that vagueness
chal I enges that do not involve the First Arendnent are exam ned in
light of facts before the court).

Section 1362(6) defines pollutant as:

dredged spoil, solid waste, incinerator residue, sewage,

gar bage, sewage sl udge, nunitions, chem cal wastes, biol ogical

materials, radioactive materials, heat, wecked or discarded

equi pnent, rock, sand, cellar dirt and i ndustrial, rnunicipal,

and agricultural waste discharged into water
Al though this definition of pollutant is broad, it is not unduly
vague. The liquid discharged by the Cherokee truck had been used
as a cleaning agent for an underground storage tank at a gas
station and was described as having a strong petrol eum odor and a
dirty, oily appearance. Gven these facts, we do not hesitate to
conclude that an ordinary person should have been able to
understand that the petroleumbased, sludge-like substance was
i ndustrial waste within the meani ng of the Act. Because the statute
provided the Eidsons with adequate notice that their conduct was

prohi bited, we reject appellants' constitutional challenge.?®

B. Counts II-1V: Mai | Fraud

°Appel | ants al so contend that the Act is unduly vague
because it does not specify what content |evel of petrol eum would
make a discharged liquid a pollutant. The CWA prohibits "the
di scharge of any pollutant.” 33 U S.C. 8§ 1311(a) (enphasis
added). Again, we find the Act broad rather than vague.
Consi dering the sludge-like qualities of the liquid discharged by
Cher okee, appellants cannot reasonably contend that the statute
did not provide themw th adequate notice that the di scharge was
pr ohi bi t ed.



Appel l ants al so contend that there was insufficient evidence
to support their convictions for mail fraud. |In order to prove a
violation of 18 U . S.C. 8§ 1341, the governnent nust establish that
appellants: (1) intentionally participated in a schene to defraud
or to obtain noney by fraudul ent pretenses and representations;
and (2) wused the United States mails to further that schene.
United States v. Wngate, 997 F.2d 1429, 1433 (11th G r.1993).
Appel lants argue that the governnent failed to establish a
fraudul ent schene because there was no evidence that they nmade
fal se representations to their custoners. Based on a thorough
review of the record, we find anpl e evi dence to support appel |l ants’
mai | fraud convictions.

A schene to offer services in exchange for a fee, wth the
intent not to perform those services, constitutes a fraudul ent
scheme under § 1341. United States v. Paccione, 949 F.2d 1183,
1196 (2d Cir.1991), cert. denied, 505 U S. 1220, 112 S.C. 3029,
120 L. Ed. 2d 900 (1992). Upon instructions fromCharles and Sandra
Ei dson, Cherokee representatives regularly infornmed prospective
custoners that Cherokee had proper |icenses and permts to di spose
of wastewater. Cher okee docunents displayed permt nunbers and
Cher okee contracted to di spose of wastewater in accordance with al
applicable | aws, codes, and regul ations. Despite these
representations, Charles and Sandra Eidson instructed Cherokee
enpl oyees to dunp the coll ected i ndustri al wastewater on the ground
at and around the Cherokee facility in direct violation of their
operating permts and applicable environnental laws and

regul ations. W hold that this evidence is sufficient to support



appel l ants' mail fraud convictions.™
C. Sentencing |ssues

Appel l ants also raise a nunber of clains regarding their
respective sentences. W reviewthe factual findings of a district
court at sentencing for clear error, and reviewits interpretation
of the Sentencing Cuidelines de novo. United States v. Holland, 22
F.3d 1040, 1045 (11th Cr.1994), cert. denied, --- U S ----, 115
S.Ct. 898, 130 L.Ed.2d 782 (1995).

Wth respect to their count one convictions, appellants first
chal l enge the district court's decision to increase their offense
| evel s pursuant to U.S.S.G 8§ 2QL.2(b)(1)(A)(1993). That section
provides for a six-level increase if the "offense resulted in an
ongoi ng, continuous or repetitive discharge.” Appellants contend
t hat there was only one di scharge into waters of the United States.
However, Sandra Eidson admtted that there had been another
di scharge into the sewer approximtely one week before the Apri
25, 1990 discharge. W find that this admssion is sufficient to
support an offense-level increase under 8§ 2QL.2(b)(1)(A). See
United States v. Catucci, 55 F.3d 15, 18 (1st Cir.1995) (holding
t hat two di scharges on separate days sufficient to support increase

§ 2QL.2(b)(1)(A)); United States v. Strandquist, 993 F.2d 395, 401

YAppel lants al so contend that the governnent viol ated
Fed. R CrimP. 16(c) and Brady v. Maryland, 373 U. S. 83, 83 S. C
1194, 10 L.Ed.2d 215 (1963), by not furnishing themwth copies
of documents that agents seized from Cherokee's office when they
executed a search warrant in March 1992. Appellants have
presented no evidence to support these clains. In a letter dated
Septenber 17, 1992, the prosecutor infornmed appellants that they
could pick up the seized docunents that the governnment did not
plan to use at trial. Although informed of their availability,
nei ther appellant nade any attenpt to retrieve or reviewthe
sei zed docunments before trial



(4th Cir.1993) (two separate incidents sufficient to support upward
adj ust nent under anal ogous provision of 8§ 2QL.3(b)(1)(A)).

Appel lants also contend that the district court erred in
imposing an offense-level increase pursuant to US S G 8§
2Q1.2(b)(3)(1993). Section 2QL.2(b)(3) provides for a four-point
increase if "cleanup required a substantial expenditure.”
Application Note 7 states that this section governs cases where
"cleanup at substantial expense has been required.” US S G 8
2Q1.2 comrent. (n. 7). Appel l ants argue that because both the
guideline and the application note refer to cleanups in the past
tense, the district court erred in basing the upward adj ust nent on
an estimate of future cl eanup costs.

Section 2QL. 2(b) (3) nakes a defendant's sentence dependant on
the nature of contam nation caused by the environnental offense.
The costs of cleanup are but one nethod a court can use to neasure
the seriousness of contam nation. Section 2QL.2(b)(3) also
provi des for an offense-level increase if the discharge resulted in
"di sruption of public utilities or evacuation of a community."” W
find it unlikely that Congress intended that a defendant guilty of
serious environmental contam nation should receive a |esser
sentence nerely because the conviction occurred before the
appropriate environnental agency could undo the harm Such a
reading would thwart Congress's intent to punish defendants
according to the I evel of environnental degradation caused by their
crim nal offenses.

Moreover, in this <case, the Florida Departnent of

Envi ronnmental Regul ation al ready had incurred significant cleanup



costs at the time of sentencing. It had conducted a prelimnary
site survey and liquid sanple retrieval of Cherokee's site, which
indicated that Cherokee's illegal discharge had caused gross
contam nation of the surficial sedinents and the surficial aquifer.
The costs incurred for this prelimnary exam nati on, which exceeded
thirty thousand dollars, are properly considered cleanup costs.
See United States v. Bogas, 920 F.2d 363, 369 (6th Cir.1990)
(hol di ng that cl eanup expendi tures under 8 2QL. 2(b)(3) include site
testing, studies, and other indirect costs of site renediation).

Based on its prelimnary investigation, the departnent
concluded that conplete cleanup of the Cherokee site would cost
several hundred thousand dollars. Because this estimte was based
on a thorough prelimnary exam nation of the site, we are satisfied
that it represents an accurate and reliable neasure of the degree
of contam nation caused by appellants' discharges. W al so
conclude that the contamnation in this case was quite serious.
Accordingly, we hold that the prelimnary investigation and cl eanup
estimate provi de an adequate basis for an upward adjustnent under
§ 2QL.2(b)(3). See Bogas, 920 F.2d at 369 (noting that the
gover nment need not provi de an exact accounting of cleanup costs in
order to denonstrate "substantial expenditure” under this section);
United States v. Paccione, 751 F.Supp. 368, 376 (S.D.N.Y.1990)
(estimate of future cleanup costs is sufficient to support 8§
2QL.2(b)(3) increase), aff'd on other grounds, 949 F.2d 1183 (2d
Cr.1991), cert. denied, 505 U S. 1220, 112 S. C. 3029, 120 L. Ed. 2d
900 (1992).

Charl es Ei dson al so contends that the district court erred in



i nposi ng an of fense-level increase under U S.S.G 8§ 3Bl1.1(a)(1993)
for his role as an "organi zer or | eader of a crimnal activity that
involved five or nore participants or was ot herw se extensive.""
The district court increased Eidson's offense | evel by four points
for his role in the CM violation and for his role in the nmai
fraud schene because it found that Cherokee enpl oyed an average of
five or nore persons. Eidson clains that the district court erred
because there was insufficient evidence to conclude that these
enpl oyees were participants in the illegal discharge and fraudul ent
schene.

In determining the number of participants in a crimna
activity, courts count all individuals, including the defendants,
who were crimnally responsible for the comm ssion of the offense
even though they m ght not have been convicted. United States v.
Hol | and, 22 F.3d 1040, 1045 (11th G r.1994), cert. denied, --- U S
----, 115 S.Ct. 898, 130 L.Ed.2d 782 (1995); US SG § 3B1.1
coorment. (n. 1). Wth respect to the mail fraud counts, there is
anpl e evidence to support the district court's finding. Appellants
regularly instructed Cherokee enpl oyees to dunp the wastewater on
the ground and to refer fraudulently to the ground as "Tank 8".
They al so i nstructed enpl oyees to i nformprospective custoners that
Cherokee had all the necessary permts and |icenses. Two Cherokee
enpl oyees testified that they knowngly participated in the
fraudul ent schene and also referred to other drivers and a yard

foreman who participated in the scheme to defraud Cherokee

'Sandra Eidson did not receive an upward adj ust ment under
this section.



cust oners. Based on this record, we conclude that the district
court did not clearly err in increasing Eidson's offense | evel for
his mail fraud convictions.

The district court's upward adj ustnment for the CWA convi ction
presents a nore difficult question. As we noted in United States
v. Rodgers, a sentencing court cannot enhance an offense |evel
nmerely because a defendant "acted with others for the other charges
against him" 951 F.2d 1220, 1221 (11th Gr.)(citindhited States
v. Tetzlaff, 896 F.2d 1071, 1074 (7th Gir.1990)), nodified in part,
972 F.2d 1253 (11th Cir.1992). In other words, a court should only
consi der "conduct i nmedi ately concerni ng" the of fense of conviction
in determning an adjustment under § 3Bl.1(a). See Holland, 22
F.3d at 1046 n. 10.'* For purposes of the offense-level increase for
the CWA conviction, we will not consider the nunber of participants
involved in the mail fraud schene because those di scharges did not
"imredi ately concern” the CWA of f ense.

Bot h appellants and the driver of the Cherokee truck can be

classified as participants in the April 25 discharge. There is no

“Rodgers apparently was based on the pre-Novenber 1990
version of 8§ 3B1.1 that did not include the introductory
commentary directing courts to consider rel evant conduct pursuant
to 8 1B1.3 in determining a defendant's role in the offense.
Neverthel ess, its hol ding appears to continue to govern cases
dealing with the post-anendnent version of 8§ 3Bl1.1. See Hol |l and,
22 F.3d at 1046 n. 10 (applying 1991 version and di stingui shing
Rodgers ). In the event that the Novenber 1990 anendment somehow
altered the law of this circuit in such a way that woul d increase
Ei dson's puni shnent, it would not apply because Ei dson conmitted
this offense before the comentary becane effective. See United
States v. WIlson, 993 F.2d 214, 216 (11th G r.1993) ("W apply
the version of the sentencing guidelines and commentary in effect
on the date of sentencing, unless a nore |enient punishnment woul d
result under the guidelines version in effect on the date the
of fense was conmitted."”) (citations omtted).



factual basis in the record, however, to identify other
participants in this particular offense. None of the forner
Cher okee enpl oyees who testified at trial were enployed at the tine
of this illegal discharge and none of themtestified about other
di scharges into "waters of the United States.” Al t hough a
bookkeeper presumably prepared a manifest and invoice for this
delivery, there is no reason to believe that he or she was aware
that the pollutant was dunped into a "water of the United States”
rather than onto the Cherokee lot wth nost of the other
pol | ut ant s. Therefore, we conclude that there was insufficient
evidence in the record to conclude that the illegal discharge of a
pollutant into "waters of the United States" involved five or nore
partici pants.

Section 3B1.1 allows for an offense-|evel increase, however,
on the alternative ground that the crim nal activity was "ot herw se
extensive." Al though the presentence report, adopted by the
district court, did not specify that it found the crimnal activity
"ot herwi se extensive,"” we examne the record to determne if such
a finding woul d have been justified.

Neither the CGuidelines nor the cases interpreting 8§ 3Bl1.1
provide a precise definition of "otherw se extensive." Such a
finding depends on a nunber of factors including "the |length and
scope of the crimnal activity as well as the nunber of persons
involved." Holland, 22 F.3d at 1046 (noting that crimnal activity
that extended over three years and involved the assistance of
several individuals raised a question as to whether it was

"ot herwi se extensive"); see also United States v. Rodriguez, 981



F.2d 1199, 1200 (11th Cr.) (finding drug operation that extended
from Colonmbia to New York and involved 100 kilos of cocaine
"ot herwi se extensive"), cert. denied, 508 U.S. 955, 113 S. . 2455,
124 L.Ed.2d 671 (1993)."

The district court made no such factual findings in this
case. The record indicates only that one other simlar discharge
into a "water of the United States" occurred a week before the
April 25 discharge. W conclude that this evidence is insufficient
to establish that the crimnal activity involved in the CWA
convi ction was "otherw se extensive."

Finally, appellants challenge the district court's factua
finding that the |oss caused by their fraudul ent schene exceeded
two hundred thousand dollars. Based on this finding, the district
court increased their offense |levels by eight points pursuant to
US S G 8§ 2F1.1(b)(1)(1)(1993). Again, the district court nmerely
adopted the factual findings contained in the presentence report
and made no specific factual findings to support the upward
adj ust ment . **

The presentence report, wthout any underlying factual
support, concluded that Cherokee had fraudulently billed Mbil G I,
D anmond Products Conpany, and the B & E Equipnent Conpany

¥ | n assessing whether an organization is "otherw se
extensive,' all persons involved during the entire course of the
of fense are to be considered. Thus, a fraud that involved only
three participants but used the unknow ng services of many
out siders coul d be considered extensive." US. S.G § 3Bl1.1
comment. (n. 3).

“The transcript for Sandra Eidson's sentencing hearing is
not part of this record on appeal. Nevertheless, the order of
judgment indicates that the district court adopted the
presentence report's factual findings.



$215, 427. 22 for services that were not rendered. Apparently, the
presentence report incorrectly interpreted a governnent chart,
entitled "Waste Water Transactions of Cherokee O, Inc.1985-1991,"
whi ch val ued Cherokee's total wastewater revenues at $215,427.22."%°
Al t hough | osses i ncurred by ot her Cherokee custoners are includable
in a8 2F1.1 cal cul ation, there nust be sone factual basis for the
conclusion that these |losses were the result of fraud. See
US S G 8 2F1.1 comment. (n. 7) (1993) ("[L]oss is the value of
noney, property, or services unlawfully taken.") (enphasis added).

For mer Cher okee enpl oyees testified that Cherokee regularly
billed custonmers for wastewater disposal that it did not conduct
fromMay 1990 to Novenber 1991. There was no factual basis in the
record, however, to conclude that the wastewater di sposal practices
of Cherokee from 1986 to May 1990 were equally fraudulent. The
only witness to testify about Cherokee's practices before 1990,
Al bert Martell, worked wth the conpany for only four nonths in
1986 and specifically di savowed any know edge as to how wast ewat er
pi ckups were di sposed. *® Based on this record, we conclude that the
district court commtted clear error in concluding that the

fraudul ent schene caused over two hundred thousand dollars in

*This chart was offered as evidence at trial by the
governnment, but was rejected by the district court on rel evancy
grounds. Its exclusion at trial does not, however, preclude its
use at sentencing. See U S.S.G 8 6A1.3 (1991) (noting that at
sentencing district court may consider reliable information
wi thout regard to its admssibility at trial).

*Martell did indicate that in his four nonths as bookkeeper
he never cane across any bills that Cherokee paid for proper
di sposal of wastewater. However, this fact standing al one cannot
support the inclusion of all gross wastewater revenues from 1986-
1990.



| osses. V'
I11. Conclusion
We AFFI RM appel | ants' convi ctions, VACATE t heir sentences, and

REMAND the case to the district court for resentencing.

“The government argues that this deficiency in proof can be
remedi ed by contenplating the costs that the defrauded conpanies
may incur if they are required to contribute to cleanup costs
pursuant to Section 107 of the Conprehensive Environnental
Response, Conpensation and Liability Act, 42 U S.C. 8§ 9607. The
presentence report, however, does not reference the potenti al
liability of former Cherokee custoners. |In the event such
l[iability could be properly considered under this section, we
conclude that at present it is too speculative to support an
enhancenent .



