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CARNES, Circuit Judge:

Thi s case invol ves regul ati ons promul gat ed under the Nati onal
Manuf act ur ed Housi ng Constructi on and Saf ety St andards Act of 1974,
42 U.S.C. 88 5401-5426 ("the Manufactured Housing Act" or "the
Act"). After the tremendous damage caused by Hurricane Andrew in
1992, the Departnent of Housing and Urban Devel opnent ("HUD'),
pursuant to the Act, revised its wind resistance standards for
manuf act ured honmes. The Fl ori da Manuf actured Housi ng Associ ati on,
Inc. and the other petitioners in this case (referred to
collectively as "the manufacturers”) chall enge several aspects of
t hat rul emaki ng. They contend (1) that the agency did not
adequately consult with its Advisory Council as required by the
Act; (2) that the agency msinterpreted the neaning of "cost" as
used in the statutory criteria,; and (3) that the new wnd
standards are arbitrary and capricious for four different reasons.

W hold that the manufacturers' argunents are wthout nerit and



deny their request that we set aside the regulations and that we
remand to the agency for further proceedings.
| . BACKGROUND
A. STATUTORY FRAMEWORK
As decl ared by Congress, the purposes of the Mnufactured

Housing Act are to "reduce the nunber of personal injuries and
deaths and the anobunt of insurance costs and property danmage
resulting from manufactured honme accidents and to inprove the
quality and durability of manufactured honmes.” 42 U S.C A § 5401
(1983). In order to achieve these objectives, the Act authorizes
the Secretary of HUD to "establish by order appropriate Federa
manuf actured hone construction and safety standards. Each such
Federal manufactured home standard shall be reasonable and shal
meet the highest standards of protection, taking into account
existing State and local laws relating to manufactured hone safety
and construction.”™ 42 U S.C A 8 5403(a) (1983). The construction
and safety standards i ssued under the Act supersede state and | ocal
standards for manufactured honmes. 42 U S.C A 8§ 5403(d) (1983);
Scurlock v. Gty of Lynn Haven, Fla., 858 F.2d 1521, 1524-25 (11th
Cir.1988). The reqgulations are issued under the rulenmaking
procedures mandated by the Admi nistrative Procedure Act, 5 U S. C
8§ 553. See 42 U.S.C A 8§ 5403(b) (1983).

When promul gati ng manufactured housing standards, the Act
directs the Secretary of HUD to:

(1) consider relevant available wmanufactured hone
construction and safety data, including the results of the
research, developnent, testing, and evaluation activities
conducted pursuant to this chapter, and those activities

conducted by private organizations and other governnenta
agencies to determ ne how to best protect the public;



(2) consult wth such State or interstate agencies
(including legislative commttees) as he deens appropriate;

(3) consider whether any such proposed standard is
reasonabl e for the particul ar type of manufactured hone or for
t he geographic region for which it is prescribed;

(4) consider the probable effect of such standard on the
cost of the manufactured hone to the public; and

(5) consider the extent to which any such standard wi ||
contribute to carrying out the purposes of this chapter.

42 U.S.C. A 8§ 5403(f) (1983). Pursuant to this statutory
authority, HUD has promnul gated standards covering "all equi pment
and installations in the design, construction, transportation, fire
safety, plunbing, heat-producing and electrical systens of
manuf actured homes which are designed to be used as dwelling
units." 24 C.F.R § 3280.1 (1994).
B. THE RULEMAKI NG PROCESS

Before HUD i ssued the regul ations challenged in this appeal,
the agency's wind resistance standards for manufactured hones
divided the United States into two wind zones: a "standard" w nd
zone and a "hurricane-resistive" wnd zone. Under those
regul ati ons, manufactured hones in the hurricane-resistive zone
were required to withstand winds of approximately 80 mles per
hour. The devastati on caused by Hurricane Andrew i n August of 1992
convinced HUD that the existing standards were inadequate.
According to HUD, 97%of all manufactured honmes in Dade County were
destroyed, conpared with 11% of single-famly, non-manufactured
honmes. In Florida and Louisiana, 11,213 manufactured houses were
destroyed and 3,016 suffered nmajor damage. Approximately 36% of
all housing units destroyed by Hurricane Andrew were manufactured

homes. Moreover, the wind turned parts of sonme manufactured hones



into flying mssiles, causing additional damage to other
structures. Mnufactured Honme Construction and Safety Standards on
Wnd Standards, 59 Fed.Reg. 2456, 2457 (1994) ("Final Rule").
Damage to manufactured honmes fromhigh winds is "primarily in the
formof roof failure, |loss of roof diaphragm material, connection
failures, and tiedown/foundation failures." Id.

After Hurricane Andrew, HUD initiated field investigations in
Fl orida as part of a general reviewof manufactured hone standards.
The investigations reveal ed various deficiencies in manufactured
homes' resistance to wind storns, such as inadequate connections
between roofs, walls, and floors, and between exterior roof and
wal | coverings and supporting sheathing or fram ng. Those
deficiencies led to other problens, including water damage, damage
from increased internal pressures, and mssile danage to other
structures.

In addition to HUD s investigations, the National Institute of
Standards and Technology issued a report ("National Standards
Report™) conparing the wi nd protection provisions of sel ected codes
and standards. In assessing the inpact of Hurricane Andrew on
manuf act ured housi ng, the National Standards Report found that:

Danmage to manufactured hones ranged fromloss of roofing to
total destruction.... Comonly observed failures include | oss
of roof nenbranes and bl ow off of roof sheathing, failure of
uplift straps at truss-to-wall connections where stapl e crowns
pulled through the strap material, loss of cladding on
endwal | s and near corners where |arge negative (suction)
pressures develop, loss of add-ons with resulting mssile
damage and danage to the parent unit at points of attachment,
conplete separation of superstructure from floor and
underfranme, and |oss of the conplete unit due to failure of
ti edowmn straps or withdrawal of soil anchors.

The National Standards Report recomended that HUD use the w nd



| oad requirenments of the Anerican Society of G vil Engi neers' nodel
standard, ASCE 7-88, as the basis for the new rules.

On April 14, 1993, HUD published a Notice of Proposed
Rul emaki ng, proposing that the manufactured hone standards be
anmended to conformw th the ASCE 7-88 standard, 58 Fed.Reg. 19, 536
(1993) ("Notice of Rulemaking"), which is what the National
St andards Report had reconmended. The stated goal of the proposed
standards was to "increase the safety of manufactured homes in
areas where w nd-induced damage is a special hazard." Id. at
19,536. In order to have the new standards in place by the 1993
hurri cane season, the Notice of Rul emaki ng i ndi cated that HUD woul d
use an abbreviated thirty-day public comment period for the
proposed rul es. However, after that deadline passed, HUD
subsequent |y extended the comrent period for another thirty days,
because the agency decided that the new standards could not be
inpl emented in tinme for the 1993 hurricane season. HUD received
over one thousand comments from the public, although nost were
duplicative or identical formletters. Coments submtted by the
manuf acturers, as well as others, raised a nunber of objections to
t he proposed standards, including criticisns of the increased costs
and predictions of deleterious effects on the industry and on
| owincome famlies.

The Manufactured Housing Act also requires that HUD, before
establishing, anending, or revoking any manufactured housing
standard, nust consult "to the extent feasible" with the National
Manuf actured Hone Advisory Council ("Advisory Council"). 42
US CA 8 5404(b) (1983). At first, HUD determ ned that it was



not feasible to consult with the Advisory Council because of the
agency's expedited schedul e; however, after it extended the
comment period, HUD did consult with the Advisory Council, which it
convened for a two-day session in July of 1993. At that neeting,
t he Advi sory Counci| adopted a resolution calling for nore studies,
and nore public input, and recomending that the Council "be
reconvened to review the public comments and the analysis and
studi es by HUD' that the Council called for. HUDdid not reconsult
t he Advisory Council before the Final Rule was published.
C. THE FI NAL RULE

The Final Rule was published in the Federal Register on
January 14, 1994. Under the Final Rule regulations, the United
States is divided into three zones, classified according to their
susceptibility to hurricanes and high w nds. Wnd Zone I11
i ncludes parts of the coast in Al aska, southern Florida, Louisiana,
and North Carolina; all of Hawaii; and various United States
territories. Wnd Zone 1l covers selected areas in Al abans,
Fl orida, Ceorgia, Louisiana, Mine, Mssachusetts, M ssissippi,
North Carolina, South Carolina, Texas, and Virginia. Wnd Zone |
is all parts of the country not in Wnd Zones Il or IIl. Final
Rul e, 59 Fed. Reg. at 2470-72. |In general terns, manufactured hones
in Wnd Zone 11l must withstand a "design wi nd speed” of 110 m|es
per hour, and Wnd Zone Il manufactured honmes nust w thstand a
design wi nd speed of 100 mil|es per hour. HUD decided not to change
t he standards for Wnd Zone |; thus, manufactured hones desi gnat ed
for parts of the country located in that zone are only required to

conply with the previous wi nd standards governing those parts of



the country. In addition, the regulations set forth specific
technical requirenents manufactured honmes nust neet in order to
conply with the ASCE 7-88 criteria.

The Final Rule stated that, in fornulating the new w nd
st andards, HUD had bal anced t he conpeti ng goal s of i nproving safety
and retaining manufactured hones as a viable source of |ow cost
housi ng. HUD acknow edged that the costs to consunmers in Wnd
Zones Il and Il would rise, but found that the price increases
were justified because of reductions in future | osses to consuners
and the public, as well as reductions in the "inestinmble costs of
devastation to people's lives and enotional health and to the
communities” in hurricane-prone areas. Final Rule, 59 Fed.Reg. at
2457-58. HUD al so stated that sone of the benefits and costs (such
as deaths, injuries, and uninsured costs) were difficult to
gquantify and that "its statutory mandate to reduce the nunber of
personal injuries and deaths and the anmount of insurance costs and
property damage resulting frommanufactured hone accidents, and to
i nprove the quality and durability of nmanufactured honmes, requires
t hat the Departnent | ook beyond affordability issues. In pronoting
honmeownership opportunities for |ower-incone persons, t he
Departnment strongly believes that such housing nust al so be safe.™
ld. at 2461-62.

HUD also explained in the Final Rule that the agency had
considered the coments of the Advisory Council, and did not
consider it necessary to reconvene the council. 1d. at 2456, 2461.
According to HUD, it nodified several aspects of the proposed

regul ations in response to Advisory Council recomendations. HUD



deci ded not to inpose any new requirenments in Wnd Zone I, and it
reduced the size of Wnd Zone Il by changing the high w nd speed
boundary between Wnd Zone | and Wnd Zone Il from 80 ml|es per
hour to 90 m | es per hour, as well as making several other changes.
Additional nodifications HUD made in response to the Advisory
Council's recomrendati ons are di scussed on page 20, bel ow.
D. PROCEDURAL HI STORY

On March 14, 1994, the manufacturers, who were still
di ssatisfied with the scope of the new wind standards, filed a
petition for review with this Court, as they are entitled to do
under the Act. See 42 U . S.C. 8 5405(a)(1). At the sane tinme, the
manuf acturers submtted to HUD an Application for Stay of Effective
Date of Rule Anmendnents Pending Judicial Review ("Application for
Stay"). The Secretary of HUD denied the Application for Stay on
April 1, 1994, and the manufacturers subsequently filed in this
Court a notion to stay the newregul ati ons pendi ng judicial review
That notion was denied on April 28, 1994.

1. STANDARD OF REVI EW

The manuf act urers’ chal | enges inplicate bot h HUD s
interpretation of the Act and the procedural propriety of the
agency's rul emaki ng. The different issues involve different
standards of review

A. STATUTORY | NTERPRETATI ON

The standard of review for an agency's interpretation of a
statute is governed by the two-prong test outlined in Chevron,
US A, Inc. v. Natural Resources Defense Council, Inc., 467 U S
837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). First, the Court nust



det er m ne whet her Congress has directly and unanbi guously spoken to
the issue at hand. |If so, that is the end of our inquiry and we
must give effect to the expressed intent of the legislature. |Id.
at 842-43, 104 S.Ct. at 2781.

However, if Congress has not directly addressed the issue, we
then proceed to the second prong of Chevron. At this stage, "the
court does not sinply inpose its own construction on the statute,
as would be necessary in the absence of an admnistrative
interpretation.” 1d. at 843, 104 S.C. at 2782 (footnote omtted).
As the Supreme Court and this Court have recognized, " "the
resolution of anbiguity in a statutory text is often nore a
guestion of policy than of law ' " CGeorgia., Dep't of Medica
Assi stance v. Shalala, 8 F.3d 1565, 1568 (11th Cir.1993) (quoting
Paul ey v. Bethenergy Mnes, Inc., 501 U S. 680, 696, 111 S. C.
2524, 2534, 115 L.Ed.2d 604 (1991) (citations omtted)). For that
reason, "[t] he court need not concl ude that the agency construction
was the only one it perm ssibly could have adopted to uphold the
construction, or even the reading the court would have reached if
the question initially had arisen in a judicial proceeding."”
Chevron, 467 U.S. at 843 n. 11, 104 S.C. at 2782 n. 11; see
Jaramllo v. INS, 1 F.3d 1149, 1152-53 (11th Cir.1993); Lipsconb
v. United States, 906 F.2d 545, 548 (11th Cir.1990). Instead, the
Court nust defer to the agency's construction if it is reasonable.
The agency's construction is reasonable if it is not "arbitrary,
capricious, or manifestly contrary to the statute.” Chevron, 467
U S at 844-45, 104 S. . at 2782-83; see Al abama Power Co. v.
Federal Energy Regul atory Comm n, 22 F.3d 270, 272 (11th Cr. 1994).



B. AGENCY RULEMAKI NG
Under the Manufactured Housing Act, HUD issues its
regul ati ons through the informal rul emaki ng procedures of § 553 of
the Adm nistrative Procedure Act ("APA"), and a court reviews HUD s
orders in accordance with 88 701-706 of the APA. See 42 U . S.C A
88 5403(b), 5405(a)(3) (1983). The APA provides that an agency
action pronul gated under the informal rul emaki ng procedures may be
set aside if it is "arbitrary, capricious, an abuse of discretion,
or otherwi se not in accordance with law" 5 U S.C. A 8 706(2)(A)
(1977). This standard of review is "highly deferential," Hussion
v. Madigan, 950 F.2d 1546, 1553 (11th Cir.1992) (citation and
internal quotation marks omtted), and "presunes the validity of
t he agency action,” Charter Fed. Sav. and Loan Ass'n, West Point,
Ga. v. Ofice of Thrift Supervision, 912 F.2d 1569, 1580 (1l1lth
Cir.1990) (citations and internal quotation marks omtted). The
Suprene Court has set forth the factors relevant to this review
Normal |y, an agency rule would be arbitrary and capricious if
the agency has relied on factors which Congress has not
intended it to consider, entirely failed to consider an
i nportant aspect of the problem offered an explanation for
its decision that runs counter to the evidence before the
agency, or is so inplausible that it could not be ascribed to
a difference in view or the product of agency experti se.
Mot or Vehicle Mrs. Ass'n of the United States, Inc. v. State Farm
Mut ual Auto Ins. Co., 463 U S. 29, 43, 103 S.C. 2856, 2867, 77
L. Ed. 2d 443 (1983).
"Along the standard of review continuum the arbitrary and
capricious standard gives an appellate court the |east latitude in

finding grounds for reversal." North Buckhead Civic Ass'n v.

Ski nner, 903 F. 2d 1533, 1538-39 (11th Cir.1990) (footnote omtted).



W are limted to "a determ nation of whether the agency has
considered the relevant factors and articulated a rational
connecti on between the facts found and the choi ces nade." Charter
Fed. Sav. and Loan Ass'n, 912 F.2d at 1580 (citation and i nternal
quotation marks omtted). When the agency is confronted with
opposi ng views anong specialists, it nust be given the discretion
to rely on the reasonable opinions of its own experts, even if a
court finds other views nore persuasive. Marsh v. O egon Natural
Resources Council, 490 U S. 360, 378, 109 S.C. 1851, 1861, 104
L. Ed.2d 377 (1989); Hussion, 950 F.2d at 1554. Thus, "
"[a]ldm ni strative deci sions shoul d be set aside in this context
only for substantial procedural or substantive reasons as mandat ed
by statute ... not sinply because the court is unhappy with the
result reached.” " North Buckhead Civic Ass'n, 903 F.2d at 1539
(quoting Vernont Yankee Nucl ear Power Corp. v. Natural Resources
Def ense Council, Inc., 435 U. S. 519, 558, 98 S.Ct. 1197, 1219, 55
L. Ed. 2d 460 (1978)).

In addition to arguing that the new standards are arbitrary
and capricious, the manufacturers contend alternatively that the
cl oser scrutiny "substantial evidence" test should be applied in
this case. They point out that the statutory provision for
judicial reviewin the Manufactured Housing Act is derived fromthe
National Traffic and Motor Vehicle Safety Act of 1966, 15 U S.C. 8§
1381 et seq. In reviewwng the Mtor Vehicle Safety Act, the
Suprene Court in State Farmseened to suggest that the substanti al
evi dence test, as well as the arbitrary and capricious standard,

m ght be applicable to the review of agency findings. State Farm



463 U.S. at 43-44, 103 S.Ct. at 2867.

We are unpersuaded by the manufacturers' argunent. The
Suprene Court in State Farmreferred to the substantial evidence
standard only after citing legislative history from the Mtor
Vehicle Safety Act that explicitly stated Congress's intent that
that standard of review be used. 1d. The Court has repeatedly
hel d that unless an agency's organic statute contains a specific
provision to the contrary, the substantial evidence standard is
used only to review formal "on the record" agency actions, not
t hose resulting fromthe i nformal rul emaki ng procedures of 8§ 553 of
t he APA which are incorporated into the Manufactured Housing Act.
See Anerican Paper Inst., Inc. v. Arerican El ec. Power Serv. Corp.,
461 U.S. 402, 412 n. 7, 103 S.Ct. 1921, 1927 n. 7, 76 L.Ed.2d 22
(1983); FCCv. National G tizens Conmm For Broadcasting, 436 U. S.
775, 802-03, 98 S. Ct. 2096, 2116, 56 L.Ed.2d 697 (1978); see also
5 US C 8§ 706(2)(E); Phillips Petroleum Co. v. Federal Energy
Regul atory Commin, 786 F.2d 370, 373-74 (10th Gr.), cert. deni ed,
479 U. S. 823, 107 S.C. 92, 93 L.Ed.2d 449 (1986); Western Union
Tel. Co. v. FCC, 665 F.2d 1126, 1148 n. 45 (D.C. G r.1981); cf.
Agua Slide "N Dive Corp. v. Consuner Prod. Safety Conm n, 569 F. 2d
831, 837 (5th G r.1978) (applying substantial evidence review to
informal rulemaking because it was required by the agency's
statute). Therefore, we wll wuse the arbitrary and capricious
standard set forth in 8 706 of the APA in our review of HUD s
rul emaking in this case.

[11. JURI SDI CTI ON

Under the Act, a petition for judicial review nust be filed



"prior to the sixtieth day after such order is i ssued. " 42
U S CA 8 5405(a)(1l) (enphasis added) (1983). The Final Rule was
published in the Federal Register on January 14, 1994; however,
the | ast page of the Final Rule indicated that the docunent itself
was "dated" January 4, 1994. The petition for judicial review was
filed with this Court on March 14, 1994. Thus, the petition was
timely filed if the date the regul ations were "issued" is the date
of publication in the Federal Register, but not if it is the date
pl aced on the Final Rule itself.

HUD argues that the rule was issued when the rul emaking
deci sion was dated, not when it was published. The agency cites
t he Federal Register Act to support its contention that there is a
di stinction between the date of publication and issuance. See 44
US CA 8 1503 (1991) (discussing special provision for filing
with the Ofice of the Federal Register "[w hen the original is
i ssued, prescribed, or pronulgated outside the District of
Col umbi a") . HUD also points to other statutory schenmes to
denonstrate that when Congress wants to provide that the date of
publication initiates a filing period, it has expressly done so;
since Congress did not do so here, HUD argues that the date of
publication is not the date the Final Rule was "issued."

HUD s argunent, however, is contradicted both by its own prior
interpretations of the statutory term "issued" and by the plain
meani ng of that term The Act authorizes a range of dates for the
time an order anending a standard can take effect. The effective
date "shall not be sooner than one hundred and eighty days or | ater

than one year fromthe date the order is I ssued,” unless the



Secretary publishes his finding that a departure is in the public
interest. 42 U.S.C. A 8 5403(e) (West Supp. 1995) (enphasi s added).
In its Notice of Rulemaking in this very case, HUD equated the
i ssuance date, which starts the one-year period running, wth the
publication date, stating: "Under ... [42 U S C 8§ 5403],
standards are to beconme effective not sooner than 180 days
foll owi ng publication of afinal rule in the Federal Register." 58
Fed. Reg. at 19,536 (enphasis added). Moreover, the Final Rule
provi des that some standards are to becone effective on July 13,
1994 and others on January 17, 1995. 59 Fed.Reg. at 2456. These
dates correspond to 180 days and one year, respectively, after the
date of publication, not the date placed on the Final Rule.® As
the manufacturers note, the latter effective date would be
prohi bited by the Act (w thout publication of a finding of good
cause) if HUD s argunment on appeal were adopted, because it would
be "later than one year" after the date on the Final Rule.

Even assum ng that we otherw se would give deference to an
agency's interpretation of a statute concerning the jurisdiction of

2

federal courts,” we will not do so in this case. W do not defer

January 17 is treated as falling within a year of January
14 because January 14 and 15 are weekend days and January 16 is a
federal holiday.

’Federal court jurisdiction is not a matter within HUD s
speci ali zed know edge. This Court previously has refused to
defer to an agency's interpretation that did not involve that
agency's area of expertise. See Johnson v. United States R R
Retirement Bd., 925 F.2d 1374, 1378 (11th G r.1991). GO her
circuits have reached the same conclusion. See, e.g., Mnieson
v. Commodity Futures Trading Commn, 996 F.2d 852, 858 (7th
Cr.1993); Mrris v. Commodity Futures Trading Commin, 980 F.2d
1289, 1293 (9th G r.1992); Brewster v. Sullivan, 972 F.2d 898,
901 (8th Cir.1992); Colorado Pub. Uil. Commn v. Harnon, 951
F.2d 1571, 1579 (10th Gir.1991); Lynch v. Lyng, 872 F.2d 718,



to an agency's post hoc "convenient litigating position” that is
whol |y unsupported by prior regulations, interpretations, rulings,
or adm nistrative practices. Bowen v. Georgetown Univ. Hosp., 488
U S 204, 212-13, 109 S.C. 468, 473-74, 102 L.Ed.2d 493 (1988);
accord Al abama Power Co., 22 F.3d at 273; USX Corp. v. Director
Ofice of Wrrkers' Conpensation Prograns, 978 F.2d 656, 658 (11lth
Cir.1992); MKee v. Sullivan, 903 F.2d 1436, 1438-39 n. 3 (1lilth
Cr.1990). In addition, although an agency's interpretation may
receive sonme deference even if it has changed over tinme, the
consistency of its interpretation is an inportant factor in
determ ning the amount of deference owed. See Thomas Jefferson
Univ. v. Shalala, --- US ----, ---- - ---- , 114 S. Ct. 2381, 2388-
89, 129 L.Ed.2d 405 (1994); Good Samaritan Hosp. v. Shalala, ---
us. ----, ----, 113 S. . 2151, 2161, 124 L.Ed.2d 368 (1993); INS
v. Cardoza-Fonseca, 480 U.S. 421, 446 n. 30, 107 S.C. 1207, 1221
n. 30, 94 L.Ed.2d 434 (1987); Ceorgia., Dep't of Medical
Assi stance, 8 F.3d at 1568. Therefore, even if we woul d ot herw se
gi ve deference to HUD s interpretation of the term"issued" in the
statutory provision that determines this Court's jurisdiction, the
agency's change of position within the sanme rul emaki ng process,
seemingly for the sole purpose of triggering a jurisdictiona
chal | enge, convinces us to give the agency's latest interpretation
no deference.

Moreover, HUD s |latest interpretation contravenes the plain

meani ng of the term"issued."” The verb "issue" clearly refers to

724 (6th Gr.1989); H-Craft Cothing Co. v. NLRB, 660 F.2d 910,
914-15 (3d Gr.1981).



an act of public announcenent and not to the act of arriving at a
private decision within the agency. See Random House Unabri dged

Dictionary 1015 (2d ed. 1993) (defining the transitive verb formof

this termin the first two entries as "to put out"; "deliver for
use, sale"; "put into circulation"; and "to mnt, print, or
publish for sale or distribution"). Gving the termits plain

nmeani ng al so conports wth common sense and avoids a result that
Congress could not have intended. Under the interpretation of
"issued” now urged by HUD, an agency would have the power to
mani pul ate the jurisdiction of the federal courts. |In this case,
there was only a ten-day delay between the date of the interna

decision (January 4), and the date the Final Rule was published
(January 14). However, if HUD s interpretation were adopted, the
agency conceivably could release its final rule to the public
thirty, forty, fifty, or nore days after the stated date of
deci sion and thereby inpede or prevent any judicial review As a
matter of fairness, the sixty-day filing period should not begin to
run until the public has notice of the final rule's content. Cf

Nort hwest Tissue Cir. v. Shal al a, 1 F.3d 522, 530 n. 8 (7th
Cir.1993) ("Before any litigant reasonably can be expected to
present a petition for review of an agency rule, he first nust be
put on fair notice that the rule in question is applicable to
him"); RCA d obal Conmunications, Inc. v. FCC, 758 F.2d 722, 730
(D.C.Cr.1985) ("Although statutory tinme limtations on judicia

review of agency action are jurisdictional, self-evidently the
cal endar does not run until the agency has decided a question in a

manner that reasonably puts aggrieved parties on notice of the



rule's content.” (citation omtted)). For all these reasons, we
hold that the petition for review was tinely filed so that this
Court does have jurisdiction under the Act to decide it.
| V. DI SCUSSI ON
A. CONSULTATI ON W TH THE ADVI SORY COUNCI L

The Manufactured Housing Act requires that HUD consult with
the Advisory Council "to the extent feasible" when anending
manuf act ured hone standards. 42 U.S.C. A § 5404(b) (1983). ® In
anticipation of having the rules in effect before the next
hurri cane season, HUD initially took the position that it was not
"feasible” for it to neet with the Advisory Council; however
after the expedited schedul e was rel axed, the agency convened the
Advi sory Council for a two-day session in July 1993. The Advi sory
Counci| adopted a resolution, recommendi ng anong ot her things that
further studies be conducted, and that the Advisory Council be
reconvened in the future to review public comments about HUD s
anal ysis of the further studies the Council had recommended. HUD
published the Final Rule in January 1994 w thout reconvening the
Advi sory Counci | . HUD explained that it had "considered the
concl usi ons and recommendati ons of the Advisory Council" and did
"not believe there is any significant advantage in, or that the
public interest would be served by, reconvening the Advisory
Council." Final Rule, 59 Fed.Reg. at 2456.

The manufacturers claim that HUD erred in interpreting the

provision for consultation "to the extent feasible" to permt it to

*The 24-menber Advisory Council consists of eight
representatives fromeach of three groups: consuners, industry,
and governnment agencies. 42 U S.C. A 8 5404(a) (1983).



refuse to convene the Advisory Council for a second tineg,
particularly since six nonths had el apsed between the consultation
in July 1993 and the January 1994 publication of the Final Rule.
The manufacturers argue that the failure to reconvene the Counci
denied it an opportunity to coment on the nodified final standards
and on the data on which those standards were based. Under these
circunstances, they contend, HUD s failure to request further
consultation was an error of law. HUD responds that it conplied
with the Act by convening the Advisory Council once and by
carefully considering its comments. Although it disagreed with
many of the Advi sory Council's reconmendati ons, the agency di d nmake
sonme nodifications in its proposed standards based in part on the
Council's recommendations. In addition to w thdraw ng the proposed
regul ations for Wnd Zone | and expanding the size of that zone,
the followwng five requirements that had been included in the
proposed rules were left out of the final standards:

(1) Maximum di nension of 12” for roof overhangs;

(2) Lower l|oad duration factor than provided in the 1991
Nati onal Design Specification for Wod Construction (NDS)

(3) Requirenment for a 1.5 safety factor to calculate a
resi stance of anchoring and foundation systems to higher
design forces in Wnd Zones Il and I11;

(4) WManufacturer's design and details for a permanent
foundati ons system (certified by a registered professiona
engi neer or architect) applicable to each manufactured hone
design; and

(5) Shortened period for inplenentation of the standards after
publ i cati on.

Final Rule, 59 Fed.Reg. at 2457. In view of the changes it made,
HUD asserts that the manufacturers "have confused a requirenent of

consul tation with one of 100% adoption."



Congress did not indicate exactly what it neant when it

required HUD to consult with the Advisory Council "to the extent
feasible.” Thus, we cannot decide this statutory interpretation
guestion under the first prong of Chevron. Instead, we nove on to

the second prong, which requires us to determ ne whether HUD s
single consultation wth the Advisory Council under the
circunstances of this rulenmaking process conported wth a
reasonable interpretation of the requirements of 42 US.C 8§
5404(b). W hold that it did.

As we have discussed, based upon its consultation with the
Advi sory Council, HUD did nake sone nodifications to the proposed
standards, with the result that they becane |ess stringent. The
Advi sory Council wanted nore nodifications, nore studies, and nore
consul tation, but HUDis the decisi onnaker and t he process nust end
soneti ne. If we were to require reconsultation whenever the
Advi sory Council dermanded it, the process m ght never end. Further
delay in this instance would have resulted in the continuation of
standards that even the manufacturers concede were inadequate and
needed revision. The manufacturers' brief states that they "have
never di sputed the need for sonme strengtheni ng of manuf actured hone
standards to conformw th those generally accepted for site-built
housing ..." Al though HUD abandoned its goal of having the rules
in place by the 1993 hurricane season, there was still a vita
interest in not postponing the effective date of the amended rul es
too far into the future. Public safety was involved, and it is no
exaggeration to say that too nmuch delay could have resulted in the

loss of life. W hold that it was reasonable for the agency to



interpret the feasibility | anguage in 8 5404(b) as not requiring it
to reconvene the Advisory Council under these circunstances.

The manufacturers rely on Nati onal Constructors Ass'n V.
Marshal, 581 F.2d 960 (D.C. G r.1978), but that case is
di sti ngui shabl e. In it, an order by the Secretary of Labor was
remanded, because the departnment had issued its rule wthout
adequately consulting with an advisory conmttee as required by
statute and regulation. |Id. at 971-72. However, in that case the
operative |anguage directed that the agency "shall consult,™
without limting that duty "to the extent feasible,” id. at 964 n.
4, 967, which is a significant qualifying phrase in the statutory
| anguage before us. Mreover, in Marshal, the advisory conmttee
was consulted on one proposed standard, but was not consulted at
al | about a subsequently devel oped standard that was "fundanental |y
differ[ent]" fromthe first. 1d. at 970 n. 27. Because the second
standard was not a "l ogical outgrowth" of the proposal originally
presented to the commttee, the Marshal court held that the
mandat ory consul tati on requirenent had not been net. I1d. at 970-71
&n. 27. In this case, we do not believe that the final standards
were so substantively different that they cannot be considered a
"l ogical outgrowth"” of the proposed standards upon which the

Advi sory Conmittee was consulted.® This conclusion is bolstered by

“The "l ogical outgrowth" test is normally used by courts to
determ ne whether an agency's final standards are sufficiently
different fromthe proposed standards so as to require a new
noti ce and comment period under the APA. See, e.g., Association
of Anerican R R s v. Departnent of Transp., 38 F.3d 582, 588
(D.C.Cr.1994); Northwest Tissue Cr., 1 F.3d at 528 & n. 7;
Chem cal Mers. Ass'n v. EPA, 870 F.2d 177, 200-03 (5th
Cir.1989), cert. denied, 495 U S. 910, 110 S.C. 1936, 109
L. Ed. 2d 299 (1990). This case presents a question involving a



the fact that the final rules were |less, not nore, rigorous than
the proposed rules. The statutory requirenents and rul emaki ng
history in this case are sinply not anal ogous to those involved in
t he Marshal deci sion

The statute requires HUD to "consult" wth the Advisory
Council, and the agency did so. Even if HUD coul d have reconvened
t he Advisory Council in the six nmonths between the Council's only
meeti ng and publication of the Final Rule, under the facts of this
case, it was reasonable not to do so. W therefore conclude that
the agency's determination of non-feasibility under the facts of
this case was not "arbitrary, capricious, or manifestly contrary to
the statute.” Chevron, 467 U. S. at 844, 104 S.C. at 2782.

B. THE MEANI NG OF " COST"

As di scussed on p. 3 above, the Manufactured Housing Act, 42
U S C 8 5403(f), sets out five specific requirenments for HUD to
foll ow when establishing manufactured housing standards. The
fourth such criterion directs HUD to "consi der the probabl e effect
of such standard[s] on the cost of the manufactured hone to the
public.” 42 U S.C.A 8 5403(f) (1983). The manufacturers argue
that this factor refers solely to the consunmer purchase price of
manuf act ured honmes and that HUD has msinterpreted the neani ng of
"cost" by giving it a nmuch broader definition. The manufacturers
point to a statement made by HUD in its denial of the

manuf acturers' Application for Stay i n which the agency stated t hat

consul tation requirenent instead of the APA's notice and coment
procedures, but we believe that the |ogical outgrowh test

provi des a hel pful anal ogy for anal yzing the consultation
requirenent.



the neaning of cost is "not limted to [a manufactured hone's]
purchase price but includes the potential costs to the public if
the hone is involved in a disaster."”

According to the manufacturers, this interpretation 1is
contrary to the plain neaning of "cost" and thus the standards were
not pronulgated in accordance with the |aw | nstead of sinply
consi dering consunmer costs, they contend, HUD nerged the consuner
cost factor into a cost-benefit analysis and concluded that the
benefits to society outweighed any price increases. The
manuf acturers argue that when the price increases were subsuned
into a nore general weighing of societal costs and benefits, the
true inmpact of price increases was mnimzed because they were
of fset by general benefits to the government and public at |arge,
as distinguished fromthe "public" referred to in 8 5403(f)(4),
whi ch the manufacturers contend neans only those nenbers of the
general public who live in manufactured homes. Thus, they argue,
HUD s interpretation denied consuner price increases their proper
consi deration as an i ndependent factor.

W need not determ ne the neaning of "cost"” or "public" in §
5403(f)(4), because we find that HUD has conplied with the Act even
under the limted neaning the manufacturers would give those two
terms. The manufacturers acknow edge that HUD has considered the
effect of the regulations on consumer purchase prices; in fact,
they contest HUD s purchase price inpact figures in a separate
argunent. See infra at Part IV.C.1. The crux of their claimis
that HUD has erred by nmerging cost into a general cost-benefit

anal ysis, instead of considering it as a separate, independent



criterion. Al though this claim may have sonme semantic appeal
there is no statutory support for it. The Act requires that the
agency "consider" cost, which the manufacturers concede was done,
but the Act does not indicate precisely howHUDis to consider this
factor, or how much wei ght the agency should give cost in weighing
it against other factors. Wien it prescribed the factors HUD
shoul d consider, Congress did not establish a strict algebraic
formula in which the agency sinply plugs in the nunbers, as the
manuf acturers seemto suggest. As this Court recently stated: "we
decline the ... invitation to require an agency to accord greater
wei ght to aspects of a policy question than the agency's enabling
statute itsel f assigns to those considerations.” Hussion, 950 F. 2d
at 1554. As long as the agency gives fair consideration to the
rel evant factors mandated by |aw, the inportance and wei ght to be
ascribed to those factors is the type of judgnent that courts are
not in a position to make. | nstead, that judgnent is for the
agency:
Wi | e agenci es are not directly accountable to the people, the
Chi ef Executive is, and it is entirely appropriate for this
political branch of the Governnent to mneke such policy
choi ces—+esolving the conpeting interests which Congress
itself either inadvertently did not resolve, or intentionally
left to be resolved by the agency charged wth the
adm nistration of the statute in |ight of everyday realities.
When a chal | enge to an agency construction of a statutory
provision, fairly conceptualized, really centers on the wi sdom
of the agency's policy, rather than whether it is a reasonable
choice within a gap | eft open by Congress, the chall enge nust
fail. In such a case, federal judges—who have no
constituency—have a duty to respect legitimte policy choices
made by those who do.
Chevron, 467 U. S. at 865-66, 104 S.C. at 2793.

Mor eover, the fifth requirenment under 8§ 5403(f) nandates t hat



the agency consider "the purposes of this chapter,” which are
defined as reducing injuries, deaths, insurance costs, and property
damages, see 42 U.S.C. A 8§ 5401 (1983). As HUD points out, even if
the definition of "cost" under 8§ 5403(f)(4) does not include a
consi deration of general societal costs other than purchase price
i ncreases, 8 5403(f)(5) certainly does. Not only is it permssible
for HUD to bal ance the cost to the general public of wind danage to
manuf act ured housi ng agai nst price increases, 8 5403 requires the
agency to do so. Whet her the agency does so under its
consi deration of 8§ 5403(f)(4) or 8§ 5403(f)(5) is immterial. Even
if we accept the manufacturers' definition of "cost" and "public"
in 8 5403(f)(4), the agency conplied with the Act.

C. ARBI TRARY AND CAPRI Cl QUS REVI EW OF THE NEW STANDARDS

The manufacturers contend that the new w nd standards are
arbitrary and capricious in four different respects. W consider
each of these argunents separately.
1. The Cost and Benefits of the New Standards

In the Final Rule, HUD acknow edged that the new regul ati ons

woul d i ncrease costs to consuners, but justified those increases on
the grounds that the stricter standards woul d reduce | osses from
wi nd damage to manufactured housing occupants and the general
publ i c, and because they woul d help to avoi d the "inestinmabl e costs
of devastation to people's lives and enotional health and to the
conmuni ti es" caused by severe hurricanes. Final Rule, 59 Fed. Reg.
at 2457-58. HUD explained that its statutory nmandate required it
to look at nore than econom c considerations in pronulgating

regul ations. It also concluded that the new regul ations were in



the "optimal societal interest"” because the "savings in storm
damage repair, |oss of personal property, and potential persona

infjury or loss of life, in addition to other expected benefits,

exceeds the cost differential” for the new w nd standards. 1d. at
2461- 62.

HUD quantified these costs and benefits in its Regulatory
| npact Analysis ("RIA"). Using data from the danmage caused by
Hurricane Andrew, the RI A delineated three types of benefits that
woul d result from the new standards: (1) reductions in property
damage borne by residents and insurers; (2) reductions in federal
di saster relief expenditures; and (3) reductions in deaths and
injuries. According to the RIA the new standards woul d reduce 75%
of the property danmage sustained by manufactured housing during
"severe wind events” in Wnd Zone Il, and 83%of the danage in Wnd
Zone I11. Balanced agai nst these benefits were increased costs of
producti on caused by conpliance with the new standards, although
HUD determ ned that only a portion of the increased costs woul d be
passed on to consuners in the formof higher prices. ° HUD
concluded in the RIA that the new standards woul d produce an annual
benefit of $83.8 mllion and an annual cost of $51.7 mllion,
resulting in an annual net benefit of $32.1 nmillion.

After the Final Rule and the R A were issued, the
manufacturers submtted their Application for Stay to HUD

requesting that the agency stay the effective date of the new

°For exanple, although HUD estinmated that the production
costs for a single-section nmanufactured home in Wnd Zone |1
woul d i ncrease by $2,119, it estinmated that the price to
consuners woul d increase by $1,177.



regul ati ons pending judicial review The manufacturers contended
that two reports submtted with the Application for Stay (the
"Meeks Report" and the "De Alessi Report") denonstrated that the
data and net hodol ogy HUD used to calculate the cost and benefits
were fundanentally flawed. HUD rejected the manufacturers
argunents and deni ed the Application for Stay.

Before this Court, the manufacturers again challenge HUD s
determnation in the Final Rule and the RIA that the new w nd
st andards woul d produce a net econom ¢ benefit, and claimthat HUD
has not adequately addressed the argunents nmade in the Application
for Stay and the Meeks and De Al essi Reports. The manufacturers do
not contend that the Act requires the agency to undertake a
cost-benefit analysis before pronulgating new regul ati ons; in
fact, as discussed in the precedi ng section, they argue that HUD as
a matter of |aw should not subsume consunmer costs into a genera
anal ysis of societal costs and benefits. However, to the extent
that HUD relied on projections indicating that the benefits of the
new standards will outweigh the costs as the primary basis for
issuing the new standards, the manufacturers assert that these
figures relied upon are flawed, making adoption of the new
regul ations arbitrary and capri ci ous.

Bef ore considering the manufacturers' challenge, we address
t he di spute between the parties as to what materials are properly
included in the rul emaking record. HUD argues that the Meeks and
De Al essi Reports and the argunents first made by the manufacturers
in their Application for Stay should not be considered by this

Court on appeal because the studies and argunents were submtted



after HUD issued its Final Rule. HUD al so contends that the RIAis
not an appropriate object of attack because it was undertaken
pursuant to an Executive Order® solely as an internal nanageri al
tool for the federal governnent. |In response, the manufacturers
argue that the Application for Stay and the acconpanying reports
shoul d be included in the rul emaki ng record because the econom c
data and analysis used by HUD to support the new wi nd standards
were not disclosed to the public until the Final Rule and the RIA
were issued. They also state that the RIA should be open to
chal l enge because it was cited by HUD in the Final Rule to
denonstrate that the agency had considered consunmer costs as
mandat ed by the Act.

We need not resolve this di spute about the rul emaki ng record,
because HUD s reliance on its cost and benefit figures as support
for the new wind standards is not arbitrary and capricious, even
assum ng that the manufacturers' Application for Stay and the two
econom c reports acconpanying it are included as part of the
rul emaki ng record. Because we assune for the manufacturers that
t he studies and argunents contained in their Application for Stay
are part of the record, we nust also assune that HUD s denial of
the Application for Stay, which responded to these studies and
argunents, is part of the record, too. Wth these twn
assunptions, we proceed to explain why the agency's cost and
benefit analysis was not arbitrary and capricious.

In the Application for Stay, the manufacturers first

chal  enged the RIA' s projections of the cost increases associ ated

®Exec. Order No. 12866, 58 Fed.Reg. 51,735 (1993).



with the new standards. Using estimates from an industry study
i nstead of the figures cal cul ated by HUD, the manufacturers argued
that the cost of produci ng manufactured houses conplying with the
new wi nd regul ations would be double that of HUD s predictions.
Moreover, they asserted that the Rl A underestimted the anmount of
t he cost increases that woul d be passed on to consuners as hi gher
prices. According to the De Alessi Report, the latter error
resulted fromHUD s use of the national housing market, instead of
t he i ndi vi dual manuf actured housi ng submar kets of Wnd Zones || and
1, to measure the elasticity of supply of the manufactured
housi ng i ndustry. The elasticity of supply neasures howthe market
supply will respond to changes in price and is an inportant factor
in forecasting how nuch consuner prices will rise when production
costs are increased.

Arguing that the RIA overstated the extent of |osses inflicted
on manuf act ur ed housi ng by Hurri cane Andrew, the manufacturers al so
contended that HUD s estimates of the benefits accruing fromthe
new standards were significantly exaggerated. Specifically, the
Meeks Report criticized HUD s estimate of insured |osses from
Hurricane Andrew, because nore recent data indicated that the
actual anmount of insurance paynents caused by that stormwas al nost
hal f the figure used by HUD. In addition, the manufacturers argued
that HUD s projections of uninsured |osses and federal disaster
relief expenditures caused by Hurricane Andrew were incorrectly
cal cul ated. Because the only available data on uninsured |osses
and federal relief paynents induced by Hurricane Andrew were for

all types of housing, HUD estimated the anounts directly



attributable to manufactured housing by nmultiplying the total
figure by the ratio of the nunber of destroyed manufactured houses
to the nunber of all destroyed houses. The manufacturers clai ned
that that ratio was nethodol ogi cally unsound, because the nedi an
cost of a manufactured house is only 37% of the nedian cost of
conventional housi ng. Accordingly, they asserted, the actual
anount of uninsured | osses and federal relief paynents attri butable
to manufactured housing should have been nuch smaller than that
proj ected by HUD

Applying their adjusted cost and benefit cal culations, the
manuf acturers contended in the Application for Stay that the new
standards would result in a net loss to society of $61.3 mllion
per year. On appeal, they argue that because there wll be a net
societal loss rather than gain as a result of the new standards—and
because HUD s regul ations were justified by its determ nation that
the standards would be economically beneficial—+he new w nd
standards are arbitrary and capricious and shoul d be set aside.

We disagree. W believe that HUD has given a |ogical
expl anation for the cost and benefit figures it relied on in
pronmul gating the new wi nd standards, and that it provided in the
Final Rule and the denial of the Application for Stay a reasoned
response to the rmanufacturers’ corments and criticisns.
Specifically, we conclude that HUD is entitled to rely on the cost
estimates cal culated by its own engineering staff rather than the
figures submtted by the industry's trade associ ati on, because our
review of the record does not indicate that the agency's

projections are either flawed or unreasonabl e. See North Buckhead,



903 F.2d at 1539 ("When specialists express contrary views, an
agency nust have discretion to rely on the reasonabl e opi ni ons of
its own qualified experts even if, as an original matter, a court
mght find contrary views nore persuasive.") (citation and
guotation marks omtted)). The record al so denonstrates that HUD s
estimate of the anount of cost increases that will be passed on to
consuners i s based on rational econom c anal ysis.

In addition, we find that HUD has justified its reliance on
the public and private benefits cited in the RIA. For exanple, in
response to the manufacturers' attack on the ratio used to
calculate the uninsured |osses of and federal relief paynents to
manuf act ured housing owners caused by Hurricane Andrew, HUD s
expl anation included the fact that even though manuf actured houses
have a |ower value on average than other housing, manufactured
houses generally suffer a higher |evel of damage. Mor eover ,
al though the manufacturers are correct that nore recent data
suggest that insurance paynents for property danage did not reach
the levels originally projected by HUD, there is still a net
societal benefit even if the wupdated insurance figures are
substituted into the anal ysis.

Si mply put, the manufacturers have not convinced us that HUD s
expl anation "runs counter to the evidence before the agency, or is
so inplausible that it could not be ascribed to a difference in
vi ew or the product of agency expertise.” State Farm 463 U.S. at
43, 103 S. . at 2867. The role of this Court is not to decide
whet her HUD or the manufacturers used the better technical data and

nmet hodol ogi es; instead, our task is to determ ne whether HUD s



expl anation of its adm nistrative action denonstrates that it has
considered the appropriate factors required by law and that it is
free fromclear errors of judgnent. |Id. at 43, 103 S.Ct. at 2866-
67.

Qur conclusion that HUD s cost and benefit projections are not
arbitrary and capricious is bolstered by two additional, but
rel ated, considerations. First, the manufacturers' projection of
a net annual |oss does not take into account their own concession
that the wind standards needed to be anmended, at |east to sone
extent. Thus, the manufacturers' claimof a $61.3 nmillion net |oss
| oses sone of its force, because both parties agree that the
preanmendnent status quo is not a viable option.

Second, we agree with HUD that it is not confined by the Act
to pronul gati ng new wi nd standards that will produce a net econom c
gai n. HUD did assert in the Final Rule and the RIA that the
proj ected econom c benefits of the anmendnents woul d outwei gh the
economi ¢ costs. In addition, however, HUD expl ai ned that the need
to increase safety and prevent future devastation to comunities,
such as that caused by Hurricane Andrew, justified increasing
consuner prices for manufactured housing. This explanation is
consistent with the agency's statutory nandate. Congress has
required HUD to consider, in addition to consuner cost, the
purposes of the Act-which include reducing injuries, deaths,
i nsurance costs, and property danmage. 42 U.S.C. 88 5401, 5403(f).
Qur review of the rulemaking record as a whol e convinces us that
HUD, in determ ning that the necessity of inproving the safety of

manuf act ur ed housi ng made t he attendant cost increases acceptabl e,



used its "best judgnment in balancing the substantive issues.”
North Buckhead, 903 F.2d at 1539. W will not substitute our
judgment for that of the agency. Id.
2. Terrain Exposure Categories

Because wi nd damage to structures is affected by natura
t opogr aphy and man- made construction, the ASCE 7-88 standard, which
the agency adopted as the basis for the new regulations,
establishes four "terrain exposure categories" to reflect the
surrounding terrain in which a structure is to be sited. These
exposure categories can be briefly described as foll ows: Exposure
A: large city centers; Exposure B: urban, suburban, and wooded
areas; Exposure C. openterrain with scattered obstructions; and
Exposure D flat areas exposed to w nd approaching over |arge
bodi es of water.

The manufacturers argue that the new wind regulations are
arbitrary and caprici ous because they inpose on all manufactured
honmes, regardl ess of the actual exposure category in which the
homes may be | ocated, standards that are based on Exposure C areas.
For exanpl e, they say that even though 80%of the area in Dade and
Broward Counties in Florida qualifies as Exposure B, manufactured
honmes |ocated there nust neet the stricter requirenents for the
Exposure C category. Thus, the manufacturers argue, the w nd
regul ations are arbitrary and capricious because they ignore the
statutory criterion that the standards be reasonable "for the
geographic region for which [they are] prescribed.” 42 U S.C A 8
5403(f)(3) (1983).

HUD has provi ded a sensi bl e expl anation for adopting a single



exposure |level for the neww nd standards. It chose Exposure Cin
t he reasonabl e expectation that nost of the manufactured housing
will be |ocated in Exposure C conditions. Although HUD coul d have
permtted homes | ocated in Exposure B areas to have sonewhat nore
| eni ent standards and coul d have requi red honmes | ocated i n Exposure
D areas to have sonmewhat nore stringent standards, we cannot
conclude that it was unreasonable to choose an internediate
exposure category that provi des reasonable protection for all areas
in Wnd Zones Il and Ill. 7 HUD explained that it chose a single
exposure category so that dealers could stock inventories, and
woul d not be required to order each hone based on the individual
custonmer's | ocation. Because HUD neither refused to consider the
appropriate factors nor conmtted a clear error of judgnment, the
agency's decision to adopt Exposure C wind standards for all Wnd
Zone Il and Il areas was not arbitrary and capricious.

3. Achieving HUD s "Stated Purpose”

The manufacturers next contend that the new w nd standards
are arbitrary and capricious because they cannot achieve the
"stated purpose” of the regulations: preventing manufactured
housi ng danmage from another Hurricane Andrew. According to the
manuf acturers, since Andrew s 145 mi | es- per-hour w nds woul d cause
damage even to manufactured hones built according to the revised

st andards, the cost increases associ ated with the new standards are

‘Under the new regul ations, manufacturers are required to
post a notice on manufactured honmes warni ng consuners that the
manuf act ured honme has not been constructed for use in coastal
areas and that it should not be placed within 1500 feet of the
coastline unless the home has been designed to neet the Exposure
D requirenents of ASCE 7-88. See Final Rule, 59 Fed.Reg. at
2465- 66, 2469.



not justified.

O course, the manufacturers previously argued that the new
standards are arbitrary and capri ci ous because they go too far, and
now t hey contend that the regul ations are arbitrary and capri ci ous
because they do not go far enough. Moreover, it is not at al
clear that the "stated purpose” of the wind standards is to prevent
damage from another Hurricane Andrew. Al though Hurricane Andrew
was t he cat al yst behi nd strengt heni ng t he standards, which even the
manuf acturers admt are too l|ax, the purpose of the changes
according to the Final Rule is sinply to increase safety "in areas
where w nd-i nduced danmage is a particular hazard and risk." Final
Rul e, 59 Fed.Reg. at 2456. That they do.

Even if the standards were pronmulgated in order to prevent a
reoccurrence of damage of the extent caused by Hurri cane Andrew, we
still would not find that these standards are arbitrary and
capricious. W agree with HUD that the regul ati ons are not invalid
nmerely because they fail to solve every weat her-rel ated probl emand
cannot conpl etely prevent damage fromanother stormof the ferocity
of Hurricane Andrew. Li ke nost regulations of this nature, the
utility of the revised wind standards is neasured not in terns of
absol utes, but inincrements of inproved safety. According to HUD,
estimates of Hurricane Andrew s maxi numw nd speeds i ndi cated that
approximately three percent of the storm area experienced w nd
speeds of 140 miles per hour or nore. Even if manufactured hones
constructed under the new regul ati ons woul d not have been able to
survive Hurricane Andrew s peak w nds, the new w nd standards woul d

have hel ped to prevent significant damage to t he manuf actured hones



| ocat ed outside of those areas hit by the storm s strongest w nds.
That may be the nost that can be hoped for. It is enough to
convince us to reject the manufacturers' all or nothing contention.
4. Accommodation of Consumer Choice

In arelated argunent, the manufacturers contend that because
hurri cane risks cannot be elim nated conpletely, consuners nust be
given the i nfornmed option to sacrifice sone hurricane protection in
exchange for | ower housing costs. According to the manufacturers,
by including cost and geographic reasonableness criteria in the
Manuf act ured Housing Act, Congress indicated that consuner choice
shoul d be accommpdated. Citing Chrysler Corp. v. Departnent of
Transportation, 472 F.2d 659 (6th Cr.1972), the manufacturers
anal ogi ze the new wi nd standards to the regul ati on of convertibles
and sports cars under the autonobile safety standards of the Mdtor
Vehicle Safety Act. In Chrysler, the Sixth Grcuit observed that
soft top convertible cars were "inherently incapable" of neeting
certain safety standards, such as roll over requirenents, inposed on
the autonobile industry by that |egislation. Finding that the
legislation was not intended to elimnate sports cars and
convertibles fromthe market, the court remanded the case to the
agency for reconsideration of the safety standard. 1d. at 679-80.
The Chrysler decision, the manufacturers assert, nmeans that HUD
shoul d be prevented from the kind of "governnental paternalisni
t hat denies consuners the ability to choose to live nore cheaply
and | ess safely. Because the new standards forecl ose the cheap and
dangerous option, they are arbitrary and capricious, the argunent

goes.



We find this argunent unpersuasive for three reasons. First,
t he Manuf actured Housing Act is not anal ogous to the Mditor Vehicle
Safety Act, because the safety standards at issue under the two
acts have different purposes. The regul ations under the Motor
Vehicle Safety Act that were challenged in Chrysler concerned
passive restraint devices designed to protect occupants of an
aut onobi | e. ld. at 664. In contrast, the wnd standards
promul gated under the Mnufactured Housing Act are designed to
protect not only the occupants of manufactured hones, but also
ot her menbers of the public who could be affected by flying debris
during high wnds. See Final Rule, 59 Fed.Reg. at 2457-58. HUD
quoted in the Final Rule a Federal Enmergency Managenment Agency
(FEMA) study that found the disintegration of siding and roofs of
manuf act ured honmes " "contributed significantly to the generation
of airborne debris' " during Hurricane Andrew. ld. at 2462.
Potential victins of flying debris from manufactured housing,
unli ke the purchasers of convertibles, do not have the opportunity
to choose between cost and safety. What the manufacturers propose
woul d be t he equi val ent of all ow ng autonobil e purchasers to buy at
a di scount autonobiles wi th unsafe brakes, a consuner choi ce option
that would sacrifice the safety of innocent people who would be
given no choice in the matter.

A second difference between the Chrysler decision and this
case is that convertibles and sports cars were found to be
"inherently incapable” of complying with sone of the requirenents
in the Mtor Vehicle Act that hard top vehicles could neet.

Chrysler, 472 F.2d at 679. There is no suggestion in this case



t hat the technol ogy does not exist for the industry to conply with
t he Manufactured Housing Act. 1In the Chrysler decision, a
convertible could not conply with the autonobile rollover standard
and still remain a convertible. In this case, a manufactured home
that confornms to the new wind standards is still a manufactured
honme, albeit a safer and nore expensive one.

Finally, and nost fundanentally, the consuner's "right to
choose" is not a criterion for decisionmaking wunder the
Manuf act ured Housing Act. Allow ng consunmers to know ngly assune
the ri sk of unsafe housing may or may not be a good idea, but it is
not one Congress included in the statutory schene. If the
manufacturers want the statutory «criteria for promulgating
manuf actured hone standards changed, they should direct their
argunents to Congress.

V. CONCLUSI ON
For the reasons stated in this opinion, the manufacturers'

petition for review is DEN ED.



