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ALAI MO, Senior District Judge.

H LL, Senior Circuit Judge:

Charles S. Cancelliere appeals his conviction and sentence on
each of three counts of bank fraud in violation of 18 U S C 8§
1344, two counts of false statements to insured depository
institutions in violation of 18 U S.C. § 1014, and two counts of
noney |aundering in violation of 18 U S . C. 8§ 1956(a)(1)(A)(i).
Cancel liere was convicted on all counts after a jury trial and
sentenced to fifty-seven nonths i nprisonnment as to each count, with
all counts running concurrently, followed by thirty-six nmonths of
supervi sed rel ease. For the followng reasons, we affirm his
convictions and sentences on Counts 1-5, and reverse his
convi ctions and sentences on Counts 6 and 7.

| . BACKGROUND
During the relevant tinme period, Cancelliere was a bank

of ficer at several banks in Florida. Between Decenber of 1984 and
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Decenber of 1988, Cancelliere secured nunerous unsecured | oans from
three different banks. Counts 1, 2 and 3 of the Indictnent allege
that Cancelliere commtted bank fraud in violation of 18 U S.C. §
1344 by msrepresenting to three different banks his assets and
lTabilities. Counts 4 and 5 allege that Cancelliere nmade false
statenments to a financial institution in violation of 18 U S.C. 8§
1014 by representing to a bank that he owned stock in the Daily
News Publishing Conpany (Count 4) and by representing to a
different bank that he was the beneficiary of a trust account in
Pi ttsburgh, Pennsylvania (Count 5). Counts 6 and 7 allege that
Cancel liere comm tted noney | aundering in violation of 18 U.S.C. 8§
1956 by writing two checks from his personal checking account
knowi ng that the checks represented the proceeds of illegal
activity.

Over objection, the governnment was allowed to introduce into
evidence three letters witten to Cancelliere by his deceased
father. The first letter discusses the father's purchase of his
son's stock in the Daily News Publishing Conpany. The second
letter states that Cancelliere's nother's estate no | onger exi st ed.
Cancel liere's father also wote that he would no | onger help his
son financially and suggested that Cancelliere sell his jewelry to
ease his financial situation. 1In the last letter, Cancelliere's
father offered financial advice on howto deal with his creditors,
but criticized Cancelliere for his self-indul gence and profligacy.

Al so over objection, the government introduced evidence of
ot her allegedly fraudul ent transactions which are not charged or

mentioned in the Indictnent. Under Fed.R Evid.Rule 404(b), the



district court permtted the governnment to i ntroduce evidence that
Cancel liere (1) obtained a fraudul ent | oan froman indivi dual naned
David D az; (2) nade false statenments to two banks other than
those naned in the Indictnent; and (3) bounced checks from his
personal checking account.

At trial, the governnent sought to prove the noney | aundering
counts by establishing (1) that Cancelliere deposited the proceeds
of the fraudulently-obtained loans into his personal checking
account; and (2) that sone of the checks he wote against this
account were to pay interest on the fraudul ently-obtained | oans.

After the close of the evidence, the governnment noved to
strike the word "willfully" from Counts 6 and 7 of the Indictnent
whi ch charged Cancelliere wth "know ngly and wi I | fully" comm tting
the offense of noney | aundering. Over objection, the district
court permtted this redaction.

1. | SSUES
A. Was the evidence on Counts 6 and 7 (noney | aundering) sufficient
to prove that the financial transaction in each count

"involved" proceeds of a specified unlawful activity as

required by 18 U . S.C. 8§ 19567

B. Did the district court err in striking the word "willfully"” from
Counts 6 and 7 of the Indictnent after the cl ose of evidence?

C. Didthe district court abuse its discretioninadmtting letters
witten by Cancelliere's deceased father in violation of the
hear say rul e.

D Did the district court abuse its discretion in admtting
evi dence of several other fraudul ent transactions as extrinsic
evi dence under Rule 404(b)?

[11. DI SCUSSI ON
A. Money Laundering

In order to establish the crinme of noney I|aundering, the



gover nnment nust prove that Cancelliere "conduct[ed] ... a financial
transaction which in fact involve[d] the proceeds of specified
unl awful activity...." 18 U S.C § 1956. The gover nnment
i ntroduced evidence that Cancelliere wote two checks on his
per sonal bank account into which he had deposited the proceeds of
t he fraudul entl y-obtai ned | oans. The district court instructed the
jury that "the Governnent need not prove that all of the noney
involved in the transaction was the proceeds of bank fraud. It is
sufficient if the Governnent proves that at | east part of the noney
represents such proceeds.”

Cancel | i ere does not contest on appeal that there was evi dence
that he deposited fraudulent |oan proceeds into his checking
account or that he wote two checks from this account to pay
interest on his |loans. He contends, however, that the governnent
failed to prove that the noney paid by these checks cane from
previ ously deposited fraudul ent | oan proceeds, either in whole or
in part.

Cancel liere argues that it is not enough for the governnent
sinmply to show that fraudul ent | oan proceeds went into his checking
account at sone indefinite point, and that subsequently two checks
were witten fromthis account to pay interest on the loans if the
account at issue has other sources of deposit. He contends that
because the checking account contained nmany |egitinate deposits,
including his salary deposits, the governnment failed to prove that
the noney paid by these checks cane from previously deposited
fraudul ent | oan proceeds, either in whole or in part. According to

Cancel liere, salary or other legitimte deposits paid these two



checks.

To convict under 8§ 1956(a)(1)(A) (i), the governnent bears the
burden of provi ng beyond a reasonabl e doubt that the party engaged
in the transaction knew that the funds used represented, in whole
or in part, proceeds of a specified unlawful activity.?!
Cancel liere argues that unless the governnent proved that the
checks witten to pay the interest on his | oans were actually paid
at least in part with fraudul ently-obtained funds, the governnent
did not carry its burden.

The issue is whether the government should be required to
trace the origin of all funds deposited into a bank account to
determ ne exactly which funds were used for what transaction.
Al though Cancelliere characterizes this issue as one of the
sufficiency of the evidence, we believe that initially it is one of
statutory construction. The statute requires that a transaction
"involve" the proceeds of an activity which the participant knows
is unlawful. The question is what Congress intended by the word
"invol ve. "

Al though this question has not yet been answered in this
circuit, we find persuasive the reasoning of the Seventh Circuit in
United States v. Jackson, 935 F.2d 832 (7th G r.1991). |InJackson,

t he def endant deposited proceeds fromhis drug-dealing activities

'!At the time of the offenses charged in Counts 6 and 7, the
definition of "specified unlawful activity" at 18 U S.C. 8§
1956(c)(7) included bank fraud offenses under 18 U S.C. § 1344.
The current anended version of the Money Laundering Control Act
of 1986 does not include § 1344 bank fraud offenses under the
"specified unlawful activity" definition, although it does
i nclude offenses involving fal se statenents to banks under 18
U S C § 1014.



into the checking account of the 15th Street Baptist Church, where
he was the preacher. The defendant then wote checks fromthis
account to pay for beepers which were used for drug dealing. After
his conviction for noney | aundering, the defendant argued that no
rational juror could decide that the checks alleged in the
i ndi ctment invol ved noney derived from drug proceeds.

The Seventh Circuit affirnmed the conviction, reasoning that:

We do not read Congress' use of the word "invol ve" as inposing

the requirenment that the governnent trace the origin of al

funds deposited i nto a bank account to determ ne exactly which
funds were used for what transaction. Mor eover, we cannot
believe that Congress intended that participants in unlawf ul
activities could prevent their own convictions under the noney
| aundering statute sinply by comm ngling funds derived from
both "specified unlawful activities" and other activities.
| ndeed, the commingling in this case is itself suggestive of

a design to hide the source of ill-gotten gains.... (citation

omtted)

ld. at 840. We agree and hold that Section 1956(a)(1)(A) (i) allows
for convictions where the funds involved in the transaction are
derived froma comm ngl ed account of which only a part conmes from
"specified unlawful activities."

The evidence in this case was that Cancelliere fraudulently
obtai ned over $80,000 in l|oans from banks and systematically
deposited the | oan proceeds into his personal checking account.
Thereafter, Cancelliere wote two checks on this account to pay the
interest on these | oans. A rational juror could find that the
government sustained its burden of proving beyond a reasonable
doubt that Cancelliere's paynent of the checks alleged in Counts 6
and 7 "involved" the proceeds of his fraudul ently-obtained |oans
and we find no error regarding this issue.

B. The Redaction of "WIIfully"



Cancel liere asserts that reversal 1is required on the
convictions for Counts 6 and 7 because the district court
i nperm ssi bly anended the Indictnent by redacting the willful ness
al l egation fromthose counts and by so instructing the jury. The
government counters that the willful ness allegation was surpl usage
which the district court may redact w thout error.

Counts 6 and 7 of the Indictnent charged Cancelliere wth
"knowingly and wllfully" commtting the offense of noney
| aundering.?® Cancelliere testified at trial. H's defense fromthe
stand, and throughout trial, was that his personal finances were
i ndeed in disastrous condition, but that the statenents he nade to
procure | oans were made with a good faith belief in their truth,
wi t hout fraudul ent scienter, but w thout neticul ous accuracy.

After the close of the evidence, the governnent noved to
strike the word "willfully" from Counts 6 and 7. Over objection,
the district court permtted the redaction. The jury instructions
did not contain "wllful ness" as an element of noney |aundering,
but did nmention willfulness in defining the term"intentionally."

We have held that "a fundanmental principle stemmng fromthe
[fifth] amendnent is that a defendant can only be convicted for a
crime charged in the indictnent.” United States v. Keller, 916
F.2d 628, 633 (11th Cr.1990), cert. denied, 499 U S 978, 111
S.Ct. 1628, 113 L.Ed.2d 724 (1991). Per se reversible error occurs
"when the essential elements of the offense are altered to broaden

t he possi bl e bases for conviction beyond what is contained in the

*Thi s | anguage came from a nodel indictment issued by the
United States Departnent of Justice.



indictment.” 1d. at 634. An anmendnent to an indictnent occurs
when the charging terns of the indictnent are altered. Uni t ed
States v. Weissman, 899 F.2d 1111, 1114 (11th G r.1990). A jury
instruction that constructively anmends a grand jury indictnent
constitutes per se reversible error because such an instruction
violates a defendant's constitutional right to be tried on only
t hose charges presented in a grand jury indictnent and creates the
possibility that the defendant nay have been convicted on grounds
not alleged in the indictnment. Stirone v. United States, 361 U. S
212, 217-18, 80 S. . 270, 273-74, 4 L.Ed.2d 252 (1960); Wi ssnan,
899 F.2d at 1114.

On the other hand, mere surplusage nmay be deleted from an
indictment without error. United States v. MIler, 471 U S. 130,
105 S. . 1811, 85 L.Ed.2d 99 (1985). WIllfulness is not a
statutory elenent of noney |aundering, and "[a] part of an
i ndi ctment unnecessary to and i ndependent fromthe allegations of
the offense proved may normally be treated as a usel ess avernent
that may be ignored.” 1d. at 136, 105 S.C. at 1815. It is not an
unconstitutional anendnent to "drop from an indictnment those
all egations that are unnecessary to an offense that is clearly
contained withinit...." 1d. at 144, 105 S.C. at 1819.

We believe the redaction in this case nore closely resenbl es
t he i nperm ssi bl e broadeni ng of the indictnment condemmed by Kel | er
than the sinple elimnation of unnecessary avernents approved by
MIller. In this case, the governnent noved the district court to
delete the requirenent that they prove wllfulness after

Cancel liere prepared and put on a defense based upon good faith.



Al t hough the inclusion of the term"wllful" was a m stake by the

gover nment , *

the charge was read to the jury at the beginning of
the trial, the jury listened to Cancelliere attenpt to prove he had
not acted willfully, and then the court instructed themthat they
coul d convict wi thout nmentioning any requirenent that they find he
acted willfully.

Thi s i nper m ssi bl e broadeni ng of the bases upon which the jury
could convict is simlar tothat in United States v. Leichtnam 948
F.2d 370 (7th Cr.1991). InlLeichtnam the indictnent charged that
Lei cht nam "know ngly used and carried a firearm to wit a Mdssberg
rifle.” At trial, the governnment showed the jury three guns
i ncluding the Mossberg rifle. The judge then instructed the jury
that it could convict if Leichtnam had used "a firearm" On
appeal, the Seventh GCircuit reversed Leichtnams conviction,
hol ding that "the introduction of the handguns, together with the
jury instructions, inpermssibly anmended the indictnent by

br oadeni ng the possi ble bases for conviction to include know ngly

using or carrying any firearm That was clear error, and
Lei chtnaml s firearmconvi cti on on count two nust be reversed."” |d.
at 380-81.

*The parties do not contest that the statute does not
require the governnent to prove willfulness. The statute
provi des:

Whoever, knowi ng that the property involved in a
financial transaction represents the proceeds of sone
formof unlawful activity, conducts or attenpts to
conduct such a financial transaction which in fact

i nvol ves the proceeds of specified unlawful activity
: with the intent to pronote the carrying out of
speci fied unlawful activity ... [shall be sentenced
according to | aw.



In Leichtnam changing the term "Mssberg rifle" to "a
firearn inperm ssibly broadened the bases for conviction, even
t hough proving the use of a particular firearmis not required
under the firearmstatute. Simlarly, in this case, changing the
requi rement fromproof of "knowi ngly and willfully" to "know ngly"
i nperm ssi bly broadened the bases for Cancelliere's conviction
even though willfulness is not required under the noney | aunderi ng
statute. W agree with the Seventh Circuit that:

New [bases for conviction] nay not be added wthout

resubmtting the indictnment to the grand jury, whether they

are added literally, by a formal anendnment to the indictnent
or by instructions to the trial jury which would allow a
convi ction on grounds not charged by the grand jury.
Lei chtnam 948 F.2d at 379 (internal citations omtted).

We do not agree with the governnent that the district court's
use of the word willful in defining the term"intentional" renders
the error harmess. Cancelliere prepared his defense to a charge
of "knowing and wllful" noney [|aundering. | ndeed his whole
defense to this charge rested on his lack of wllful ness. The
governnent alleged it even though it need not have, and it nust be
charged with proving it. The governnent may not decide after the
cl ose of evidence that it would prefer not to have the jury hear
that termagain. The redaction was error, and it was not harmn ess.
Convi ction on these two counts nmust be reversed.

C. Adm ssion of the Letters

The letters from Cancelliere's father were hearsay if they

were admitted to prove the truth of the matter asserted in them

i.e., that Cancelliere's trust fund was depleted and that his

father would not help him financially. Cancel liere argues that



they were so offered, because if the statements in the letters are
not true they would be irrelevant to the governnent's case, and
t herefore, inadm ssible.

The governnent counters that the letters were not offered to
prove the truth of the matters asserted therein, but rather to
establish Cancelliere's state of m nd, know edge, beliefs or intent
as a consequence of reading them Cancel liere's know edge and
intent were in issue both with regard to the allegations of the
I ndi ct ment and hi s good-faith defense. The letters, the governnent
concl udes, were relevant, non-hearsay evidence.

The governnent points to United States v. Harris, 942 F.2d
1125 (7th Cr.1991) as support for their theory that letters
offered to prove a defendant's state of mnd are not inadm ssible
hearsay. InHarris, several letters froma man to his mstress, in
whi ch he wote that the things he was giving her were gifts, were
excl uded as hearsay fromher tax fraud trial. |In reversing their
exclusion, the Seventh Crcuit wote that the letters were not
hearsay because they were offered to prove the mstress's |ack of
wi | ful ness in not reporting the gifts as incone, not for the truth
of the matters asserted. [Id. at 1130. In reversing, the court
not ed:

But the letters were not hearsay for the purpose of show ng
what [the m stress] believed, because her belief does not
depend on the actual truth of the matters asserted in the
letters. Even if [the declarant] were lying, the letters
coul d have caused [the m stress] to believe in good faith that
the things he gave her were intended as gifts. Thi s good
faith belief, in turn, wuld preclude any finding of
wi |l ful ness on her part.

Id. at 1131 (enphasis added).

In this case, however, unless the statenents in the letters



are true, Cancelliere is guilty of no crine. There is no |aw
agai nst know ngly making true statenents to a financial institution
(if the statements in the letters were false and Cancelliere in
fact had a trust fund as he represented to the banks). Unli ke
Harris, the truth of the statenents in the letters is relevant to
the elenment to be proved by its adm ssion—that Cancelliere
know ngly nmade fal se statenents.

Hear say issues |ike this one where evidence is adm ssible for
one pur pose but not for another present difficult problens. As the
Seventh Circuit noted in Harris, jurors are not robots, and can
rarely consider evidence strictly for the sole purpose admtted to
the exclusion of the other, often nore obvious, purpose. Id. at
1130. In Harris, the letters were admtted because they were of
crucial inportance to the defense of good faith even though the
court noted that the jury would be hard pressed not to consider
them on the inpermssible issue of what the declarant actually
i nt ended.

For Cancelliere, the letters were of crucial inportance as
wel | . Cancelliere is correct that his father—through the
| etters—+turned out to be one of the nost damagi ng wi t nesses agai nst
him at trial. Therefore, the evidence, if it was hearsay, was
hi ghly prejudici al

Furthernore, this issue is not readily resolved. The
governnent is correct that proof of Cancelliere's state of m nd was
an elenent of its case, and that the letters are probative of that
state. Cancelliere is also correct, however, that unless the

statenents in the letters were true, i.e., that the trust fund was



exhausted and the father would no | onger assist himfinancially,
the letters were irrelevant. If in fact Cancelliere did have a
trust fund he could not have been guilty of the underlying crinme of
maki ng fal se statenents. So the truth of the statements contai ned
in the letters is not unrelated to their relevance in proving
Cancel liere's state of mind, as in Harris.

Neverthel ess, we are persuaded that the letters were not
i nadm ssi bl e hear say. The governnment was required to prove two
things. It had to prove (1) that Cancelliere made fal se statenents
to the banks (e.g., that he was beneficiary of a trust fund; that
he could count on financial help fromhis father, etc.); and (2)
t hat Cancelliere knew that the statenents were, in fact, false.

The statenments, under the circunstances here, bore at |east
a patina of truth. Cancelliere had, at one tine, an interest in a
trust fund; he had received substantial funds froma well-to-do
father. He nounted a persuasive defense that he believed he still
had access to these resources. There was anple proof that the
trust fund was |ong-since depleted and the famly assets were no
| onger available to him*® The letters went to show that he knew
these facts at the tinme he m srepresented them because he had been
advi sed, specifically, that these sources of funds were gone.

The l etters coul d not be consi dered as evidence that the funds

*‘Qur result might be different if the governnent had not
i ntroduced i ndependent evidence going to the truth of the matters
asserted in the letters. The record contains, however, anple
evi dence, including adm ssions made by the defendant both before
trial and during cross-exam nation, that his nother's trust fund
was, in fact, depleted at the tinmes he was representing that he
was still its beneficiary, and that in fact he would receive no
further financial help fromhis father.



were non-existent or wunavail abl e. However, if the jury was
per suaded by ot her evidence of the truth of the matters asserted in
the letters, it was proper for the jurors to conclude, fromthe
letters, that Cancelliere knew when he made the statenents to the
banks, that the statenments were fal se.

The judge dissected the situation with the scalpel of
instruction to the jury to consider the letters for the proper
pur pose and not to consider them for any other—nproper—purpose.
As we noted above, there is a danger that jurors will consider such
letters for the inproper purpose—their truth. Nevert hel ess, we
expect jurors to follow instructions.

Furthernore, if there be such danger, it is assuned by the
def endant who puts the governnent to its proof of his know edge and
then protests that its ready-at-hand proof of that know edge m ght
har m hi m

We concl ude, therefore, that the |l etters were not hearsay when
admtted to prove Cancelliere's state of m nd.

D. The Adm ssion of the Extrinsic Evidence

The district court permtted extrinsic evidence in the
followi ng categories: (1) the testinony of Dennis Diaz regarding
an uncharged | oan; (2) evidence involving uncharged false
statenments; and (3) evidence that Cancel liere bounced checks from
hi s personal checking account.

Diaz testified that Cancel liere obtained fraudul ent | oans from
an institution not charged in this case. The governnent maintains,
however, that this testinony is not extrinsic because it 1is

inextricably intertwined with evidence of the charged cri nes.



The evidence involving uncharged false statenents canme in
through a witness naned Passer, who testified that Cancelliere
filed Chapter Seven bankruptcy after accunulating substantial
unsecured debts from many banks, including two uncharged banks.
Cancel liere contends that Passer's testinony went beyond the
purpose of Rule 404(b) because through this testinony the
gover nnent established that Cancelliere's debt to the three charged
banks was di scharged i n bankruptcy. The two uncharged banks fil ed
adversary conplaints alleging fraud in the non-dischargeability
bankruptcy proceeding. The district court admtted into evidence
the entire bankruptcy court files. The governnment contends that
this evidence is proper Rule 404(b) evidence going to show
know edge, intent, or absence of mstake or accident because
Cancelliere made certain admissions in the bankruptcy case
concerning his representations to the charged banks.

Finally, the governnent introduced evidence that Cancelliere
bounced checks from his personal checking account. Cancel liere
contends that this evidence did not involve any schene to defraud.
Rather, it served only to establish bad character. The governnent
responds that this evidence is linked in tinme and circunstances
with the charged crinmes and provides a context for the charged
crimes for the jury.

Cancel liere asserts that all the extrinsic evidence all owed by
the district court was highly prejudicial, unnecessary to the
governnent's case, and served only to establish propensity, rather
t han sone perm ssi bl e purpose under Rul e 404(b) such as absence of

m st ake or acci dent.



Rule 404(b) provides that "[e]vidence of other crines,
wongs, or acts is not adm ssible to prove the character of a
person in order to show action in conformty therewith. It may,
however, be adm ssi bl e for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge, identity, or
absence of mstake or accident...." The rule permts the
introduction of evidence of a prior or uncharged act if the
government can denonstrate: (1) a proper purpose for introducing
t he evidence; (2) that the prior act occurred and that the
def endant was the actor; and (3) that the probative value of
introducing the evidence outweighs any prejudicial effect the
evi dence m ght have. United States v. Perez-CGarcia, 904 F. 2d 1534,
1544 (11th Cir.1990).

Evi dence of crimnal activity other than the of fense charged,
however, is not extrinsic evidence if it is inextricably
intertwned with the evidence of the charged offense. Uni ted
States v. Collins, 779 F.2d 1520, 1531-1532 (11th G r.1986).
Furthernore, Rul e 404(b) does not apply where the evi dence concerns
the "context, notive, and set-up of the crinme”" and is "linked in
time and circunstances wth the charged crinme, or forns an integral
and natural part of an account of the crinme, or is necessary to
conplete the story of the crine for the jury.” United States v.
Wlliford, 764 F.2d 1493, 1499 (11th Cir.1985).

(1) The testinony of Diaz regarding bank fraud was not
extrinsic. Although not charged, these | oans were alleged in the
bank fraud counts as part of the manner and neans by which

Cancelliere carried out his scheme to defraud. Cancel liere



understated his liabilities to the uncharged institution in order
to obtain loans from the charged banks. In view of these
al l egations, the evidence was not extrinsic and Rule 404(b) is
i nappl i cabl e.
(2) The evidence in the bankruptcy files established that
Cancel liere testified at a creditors' neeting that he did not own
any shares of the Daily News stock on the date that he had told one
of the banks that he did in order to secure a charged |oan. The
files also denonstrated that he signed a financial statenent
claim ng ownership of a trust fund valued at $195,000. Finally,
t he bankruptcy files revealed that Cancelliere agreed to exenpt
from bankruptcy a portion of two | oans he obtained from uncharged
institutions because he had obtained them through fraudul ent
representations. This evidence, although extrinsic, was properly
adm tted under Rule 404(b) as going to know edge, intent or plan.
At the relevant tine, Cancelliere was nmaking the sane
m srepresentations to uncharged banks as he was making to the
charged banks. The prejudice of having the jury hear of two nore
victine was mnimal in light of the evidence of his repeated
fraudul ent representations over the course of the four years
alleged in the Indictment. The probative value of this evidence
outweighed its prejudicial effect. The district court give an
appropriate limting instruction which was agreed upon by the
parties at the tinme of adm ssion and in final instructions. There
was no abuse of discretion in the adm ssion of this evidence.
(3) Cancelliere contends that the evidence concerning his

i ssuance of insufficient funds checks was inproperly admtted to



establish bad character in violation of Rule 404(b). The
government's position is that the evidence was |inked in tinme and
circunstances with the charged crinmes and forned an integral and
natural part of the account of the crines, and was admi ssible to
conplete the story of the crines for the jury. See WIlliford, 764
F.2d at 1499.

The testinony concerning the bad checks canme in through the
president of the bank where Cancelliere was enployed. After
Cancel liere wote the bad checks, the president nmet with him on
several different occasions to counsel himregardi ng his financi al
situation. During one of these sessions, Cancelliere admtted that
he had understated his debt to one of the charged banks. The
adm ssion canme in, therefore, through the context of the bad check
di scussi ons between Cancelliere and his bank president. Such
evidence is not extrinsic under WIliford, and Rule 404(b) is
i nappl i cabl e.

| V. CONCLUSI ON

The convictions on Counts 6 and 7 were based upon an
unconstitutional redaction of the Indictnment and are REVERSED.
Having found no error in the admssion of the letters or the
extrinsic evidence, the convictions and sentences on Counts 1-5 are
AFFI RVED.

BLACK, G rcuit Judge, specially concurring:

| concur. | wite separately as to the redaction of the term
"Willfully" fromcounts 6 and 7 of the indictnent.

| view the redaction as nore closely resenbling a variance



t han an anmendment ' and nust, therefore, consider the question of
whet her or not the redaction was prejudicial. Keller, 916 F. 2d at
633 (citing United States v. Figueroa, 666 F.2d 1375, 1379 (1l1lth
Cir.1982)). In this case, the defense attorney built his entire
defense around the inclusion of the term "wllfully" in the
indictnment. At the end of trial, after the close of evidence, the
termwas deleted fromthe indictment and was not included in the
instructions to the jury. Although |I believe the evidence m ght
wel | have supported a verdict of guilty with the term"willfully"
remai ning, that is not the issue. Deleting "willfully" at the |ast
m nute underm ned the credibility of the defense attorney to the
extent that it was inpossible for himto make a credi bl e argunent
tothe jury. The redaction was prejudicial, and | therefore concur

in the result reached by the najority.

The majority holds that the redaction in this case nore
cl osely resenbl es an inperm ssi bl e broadeni ng of the indictnment
as discussed in United States v. Keller, 916 F.2d 628 (11th
Cr.1990), cert. denied, 499 U S 978, 111 S. C. 1628, 113
L. Ed. 2d 724 (1991), and United States v. Leichtnam 948 F.2d 370
(7th Gr.1991), than the elimnation of unnecessary avernents as
di scussed in United States v. MIller, 471 U. S 130, 105 S. C
1811, 85 L.Ed.2d 99 (1985). Keller and Leichtnam are anmendnent
cases and if the redaction of "willfully" were an amendnent, the
conviction on counts 6 and 7 would be per se reversible. Keller,
916 F.2d at 633. This would also nean that the term coul d not
have been redacted before trial without the grand jury returning
an anended indictnment. See MIler 471 U S. at 135, 105 S.Ct. at
1815.



