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A federal grand jury in the United States District Court for
the Mddle District of Florida returned a two-count indictnent
chargi ng appellant Rodney C. Brown ("Brown") wth one count of
possession of a firearmwhile being a convicted felon, in violation
of 18 U . S.C. 88 922(g) and 924(e), and one count of possession of
crack cocaine with the intent to distribute, in violation of 21
U S.C § 841(a)(1).

Prior to trial, Brown filed a notion to suppress statenents
and evi dence that | aw enforcenent officers had obtai ned from Brown
after they had conducted an investigatory stop of Brown's car. A
United States nmgistrate judge conducted a hearing on Brown's
notion and, follow ng the hearing, the magistrate judge issued a
report and recommendation reconmmending that Brown's notion be

denied. The district court adopted the magi strate judge's report



and recommendati on and denied the notion. Brown then filed a
notion for severance of charges under Rule 14, Fed. RCrimP.,
arguing that he was "substantially and specifically prejudiced by
the joinder of [the] offenses for trial." R1-28. The district
court al so denied this notion.

After a trial by jury, Brown was found guilty of both of the
counts charged in the indictment. During his sentencing hearing
Brown argued that he should not be subject to the enhanced penalty
provisions of 21 U S.C. 8§ 851 because he had not been indicted for
or waived indictnment for the prior state offenses that triggered
t he application of those provisions. The district court rejected
t hat argunent and sentenced Brown to mandatory concurrent terns of
l[ife inprisonment. Brown then perfected this appeal.

.

The issues Brown presents in this appeal are (1) whether the
district court erred in denying Brown's notion to suppress
evidence; (2) whether the district court erred in denying Brown's
notion to sever; and (3) whether 21 U S.C. § 851(a)(2) requires
that a predicate offense underlying a sentence enhancenent nust be
the result of a prosecution by indictnent.

Because we are persuaded by the record that there is no nerit
to any of the argunents Brown nmakes in support of the first two
i ssues, we sunmarily affirmthe district court's orders concerni ng
t hem Because the third issue presents a question of first
inpression in this circuit, it warrants di scussion.

[l

Brown was sentenced under the mandatory statutory m ni num set



forth in 21 U S.C § 841(b)(1)(A. The statute directs that a
def endant who has nore than two prior convictions for a fel ony drug
of fense and subsequently is convicted of possession with intent to
distribute nore than five kilograns of cocaine is subject to life
i mprisonnment. See 21 U.S.C. 8 841(b)(1)(A). In order to establish
the | egitimacy of those prior convictions, 21 U.S.C. § 851 provides
t hat the government nmust file with the court an information stating
the previous convictions to be relied upon. In addition, the
statute states:

An information may not be filed under this section if the

i ncreased puni shnent which may be i nposed is inprisonnment for

a term in excess of three years unless the person either

wai ved or was afforded prosecution by indictnent for the

of fense for which such increased punishnment may be i nposed.
21 U.S.C. § 851(a)(2).

Brown contends in this appeal that because his prior state
convi cti ons were based upon the filing of informations, rather than
the return of indictments or waiver of indictnents, the sentence
enhancenent provisions of 21 U.S.C. 88 841 and 851 do not apply.
This argunment is neritless.

Pursuant to 21 U S C. 8 841(b)(1)(A), a defendant who is
guilty of possessing with intent to distribute nore than five
kil ograns of cocaine is subject to a nmandatory term of life
imprisonnment if the offense was commtted after two or nore prior
convictions for felony drug offenses have becone final. The term
"felony drug offense” includes "a felony under any |law of a State
or a foreign country that prohibits or restricts conduct relating

to narcotic drugs, marijuana or depressant or stinulant

substances.” 21 U S.C. 8 841(b)(1)(A).



If the governnent intends to ask the sentencing court to
enhance a defendant's sentence pursuant to section 841(b)(1)(A)
based on the defendant's prior convictions, the governnent mnust
file an information setting forth the prior convictions on which
t he governnment intends to rely. 21 U S C 8§ 851(a)(1l). Brown's
argunent that these prior convictions nust have been brought by
i ndictment or pursuant to waiver of indictnent is prem sed on 21
U S.C § 851(a)(2).

Four circuit courts of appeals have addressed the argunent
that Brown asserts in this case, and all four courts have agreed
that section 851(a)(2) permts the governnment to seek the enhanced
penalty so long as the current offense of conviction (rather than
the "triggering offenses"”) resulted from an indictnment or the
wai ver of an indictnent.

In United States v. Espinosa, 827 F.2d 604 (9th G r.1987),
cert. denied, 485 U. S. 968, 108 S.Ct. 1243, 99 L. Ed.2d 441 (1988),
the Ninth Circuit held that the reference in section 851(a)(2) to
"prosecution by indictnent" refers to the charge of conviction
The court reached this conclusion for three reasons. First, "a
common-sense reading of the phrase "offense for which such
i ncreased puni shment may be inposed” is the current, or |atest,
offense.” Id. at 617. Second, the court recognized that, when
Congress used the term"offense"” in section 851, it was referring
to the current offense. Wenever Congress referred to the "prior
conviction" or the so-called "triggering conviction," it used the
words "prior conviction"™ or "previous conviction." The court

reasoned, "Had Congress intended [the defendant's] interpretation,



it seens that the phrase sinply would have read "prosecution by
indictnment in the prior conviction.' " | d. Third, the court
recogni zed that it was Congress's intention in 1984 to broaden the
scope of enhancenents in § 841(b) for prior convictions rather than
to limt the scope. I d. If the court had adopted Brown's
argunent, the scope of the enhancenent woul d have been severely
limted because many states do not charge by indictnment but rather
use informations or conplaints to charge felonies.

In United States v. Adans, 914 F.2d 1404 (10th Cr.), cert.
deni ed, 498 U. S. 1015, 111 S.C. 588, 112 L.Ed.2d 593 (1990), the
Tenth Circuit expressly adopted the reasoni ng enpl oyed by the Ninth
Circuit in Espinosa. The Adans court recognized that the words
"of fense for which" in section 851 may be vague when read al one
but, in context, "the correct neaning is plainly discernible.” 1Id.
at 1407. The court held that the triggering of fense need not have
been charged by indictnment or by information follow ng a wai ver of
indictrment. Id.

In United States v. Burrell, 963 F.2d 976 (7th Cr.), cert.
denied, --- U.S. ----, 113 S.Ct. 357, 121 L.Ed.2d 270 (1992), the
Seventh Circuit also held that the prior convictions that trigger
the 21 U S.C. 8 851 enhancenent need not have been brought by
i ndi ct ment. Id. at 992. The court in Burrell followed the
anal ysi s adopted by the Espinosa and Adans courts, characteri zing
these decisions as "careful[ly] reason[ed]." Id. at 993.
Moreover, in United States v. Trevino-Rodriquez, 994 F.2d 533 (8th
Cr.1993), the Eighth G rcuit adopted the sane reasoning of the

other circuits stating, "We agree with our sister circuits and hold



that the l|anguage of 21 US. C. 8§ 851(a)(2) refers to the
prosecution of the current offense.” Id. at 536.
I V.

The reasoning adopted by each of our sister circuits in
hol ding that the |anguage of 21 U S.C. 8 851(a)(2) refers to the
prosecution of the current offense i s sound. Accordingly, we adopt
that sane reasoning and reject Brown's claim that a defendant's
sentence may not be enhanced pursuant to section 851 unless the
"triggering of fenses" were charged by indictnment or by information
foll ow ng waiver of indictnent. Therefore, we affirm Brown's
convictions and sentences in all respects.

AFFI RVED.,



