United States Court of Appeals,
El eventh Circuit.
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Al an THORNQUEST; Marion Brady; Thomas S. Ward, Plaintiffs-
Appel | ant s,

V.

Maxwel | C. KING individually and in his official capacity as
Adm ni strative Enployee of Brevard Community Coll ege; Robert E.
Lawton, individually and in his official capacity as Adm nistrative

Enpl oyee of Brevard Community Coll ege; Tace T. Crouse,
individually and in his official capacity as Admnistrative
Enpl oyee of Brevard Comunity College, et al., Defendants-
Appel | ees.

May 9, 1996

Appeal from the United States District Court for the Mddle
District of Florida. (No. 92-709-Cv-O1l1-18), G Kendall Sharp,
Judge.

ON PETI TI ON FOR REHEARI NG

Bef or e BLACK and BARKETT, Circuit Judges, and RONEY, Senior G rcuit
Judge.

BARKETT, Circuit Judge:

Professors Marion Brady, Thomas Ward and Al an Thornquest
appeal judgnments entered in favor of Brevard Community College
adm nistrators, College President Maxwell King and the College
Board of Trustees (collectively "defendants”) in this 42 U S.C. §
1983 suit.' The professors, who were involved in union activity
and publicly critical of the College and the Board of Trustees,
clainmed that they were transferred, fired and/ or deni ed benefits in
violation of their federal and state rights to free expression,

petition, assenbly and substantive due process. Brady further

'Qur prior opinion in this case is reported at 61 F.3d 837
(11th G r.1995). Rehearing is granted, and this opinion replaces
t he prior opinion.



alleged that he was fired and denied benefits in violation of
federal and state procedural due process. Finally, Brady and
Thornquest clainmed that the College's "dissent"” policy violated
their rights to free expression, petition and assenbly. The
district court granted summary judgnment for defendants on all
cl ai ns.

W affirm the district court's judgnent as to all clains
except Brady's clains that the College transferred him and the
Board di scharged himin retaliation for his free speech, and Brady
and Thornquest's first anendment clains against the "dissent”
policy. W reverse the judgnment as to those clains and remand t he
case for further proceedings.

| . BACKGROUND

Marion Brady, a sociol ogy professor at the Coll ege since 1976,
becanme a vocal critic of the College adm nistration and Board in
1988. In letters to the editor, public officials and the Board,
Brady criticized the admnistration and Board for, anong other
t hi ngs, expending funds to build the King Perform ng Arts Center,
enphasi zing public relations at the expense of education and
failing to act on his conplaints of inproprieties.

In March 1992, Brady was infornmed by the Coll ege that he was
being transferred to a different canpus. Thereafter, in May 1992,
President King recommended to the Board, pursuant to Rule 6A-
14.0411(6), Florida Adm nistrative Code, that Brady be discharged
on the grounds that he was guilty of msconduct, gross
i nsubordi nation and wi |l I ful neglect of duty. Brady responded that

President King's recommendation was filed to retaliate against him



for exercising his rights to free speech, petition, assenble and
work and to engage in union activity.

Bel i eving the Board to be biased agai nst him Brady requested
that it permt President King's petition to be heard by a Hearing
Oficer of the Florida Division of Admnistrative Hearings. The
Board denied this request. Brady then filed a lawsuit in state
court, asserting under both state | aw and §8 1983 that his transfer
by the College, and subsequent threatened termnation as
recommended by President King's petition, violated his statutory
and constitutional rights. In addition to damages, Brady
unsuccessfully sought an injunction prohibiting the Board from
hearing the discharge petition. By letter, Brady also asked the
Board to disqualify itself fromhearing the petition because all of
its menbers were biased against him After only two of the five
Trustees disqualified thenselves, Brady filed a formal Suggestion
for Disqualification of the remaining Trustees, pursuant to Section
120. 071, Florida Statutes, which the Trustees deni ed.

Over Brady's objections, the Board ultimately held a hearing
on President King's recommendation of discharge. The three
Trustees who had not recused thenselves heard from the
adm nistrators regarding the allegations of m sconduct and gross
i nsubordi nation, rejected Brady's charges that President King' s
recommendati on and t he Board's prospective action were notivated by
unconstitutional retaliation, and di scharged Brady. The Board al so
deni ed Brady accumnul ated sick | eave.

Meanwhi | e, defendants renpbved Brady's pending state suit to

federal district court. In his Amended Conplaint, Brady changed



his initial claimalleging that his threatened di scharge based upon
President King' s petition was unconstitutional to one alleging that
hi s actual discharge by the Board was in retaliation for exercising
his first amendnent rights. See Count 11. In addition, Brady
repeated in the Amended Conplaint his transfer claimcontained in
the Initial Complaint. 1d. Brady and Thornquest further alleged
that the College's policy on "dissent” was unconstitutional, both
facially and as applied.? See Counts VIII and IX  The lawsuit
request ed damages, declaratory relief and an injunction requiring
imrediate reinstatenent and prohibiting enforcement of the
"di ssent” policy.

Foll owi ng discovery, the district court granted sunmary

j udgnment against Brady, determining that he was barred from

’Brady al so all eged in the Arended Conpl aint that the
transfer, discharge and denial of benefits violated his
substantive due process rights because they were based on

arbitrary and capricious reasons. See Count |I. Brady further
al l eged that the discharge and denial of benefits violated his
procedural due process rights. See Count VII. W conclude that

Brady's due process clains nust be dismssed in |light of MKinney
v. Pate, 20 F.3d 1550 (11th Cir.1994) (en banc), cert. denied, --
- US ----, 115 S.Ct. 898, 130 L.Ed.2d 783 (1995). In MKinney,
appel  ant McKi nney was a state enpl oyee chall enging his

term nation rendered by a state adm ni strative body. MKinney,
20 F. 3d at 1554-55. He clainmed that his substantive due process
rights were viol ated because he was term nated by a bi ased board.
Id. at 1562. Rejecting MKinney's claim this court held that
substantive due process clains arising fromnon-I|egislative

vi ol ati ons of non-fundanental, state-created property rights
(such as enploynent rights) are no | onger cognizable in this
circuit. 1d. at 1560. Brady's substantive due process claim
simlarly arises fromdefendants' alleged violation of his
state-created, non-fundanental property right in his enploynent.
Accordingly, |ike MKinney, Brady does not state a cogni zabl e
substantive due process claim See id. at 1561. Nor does he
state a cogni zabl e procedural due process claim as conceded by
his counsel. See id. at 1564. The Anended Conpl aint al so

al  eged several violations of state |law which are irrelevant to

t he present appeal .



relitigating factual issues the Board had considered. The court
di d not address the challenges to Brady's transfer or the Coll ege's
"di ssent” policy, but entered final judgnent in favor of defendants
on all clains.
1. STANDARD OF REVI EW

Qur review of Brady and Thornquest's first anmendnent clains
is de novo. See Cark v. Coats & Cark, Inc., 929 F.2d 604, 609
(11th Cir.1991).

[11. DI SCUSSI ON

In 8§ 1983 actions, federal courts nust afford the sane
preclusive effect to unreviewed state admnistrative agency
factfinding to which it would be entitled in the state's courts,
provi ded the state agency was "acting in a judicial capacity,” and
"resol ve[d] disputed issues of fact properly before it which the
parties ... had an adequate opportunity to litigate." University
of Tennessee v. Elliott, 478 U S. 788, 799, 106 S.C. 3220, 3226,
92 L.Ed.2d 635 (1986) (quotations & citations omtted); see also
Gellumv. Gty of Birmngham 829 F.2d 1056, 1070 (11th G r.1987).

In this case, the Board could not have been "acting in a
judicial capacity" because it was acting as Brady's enpl oyer when

it discharged Brady.® See Fla.Stat. § 240.319(3)(! )1 (providing

%Unli ke Brady's § 1983 substantive due process claim
arising froma state-created, non-fundanental property right in
hi s empl oynment which is not cognizable in this circuit, see
McKi nney, 20 F.3d at 1560, his § 1983 retaliatory discharge claim
derives froma specific, fundanmental constitutional provision
As we have expl ained, "although a retaliatory di scharge cl ai m by
a state enpl oyee involves the denial of the state-created benefit
of enploynment, the right upon which a retaliatory governnent
enpl oynent decision infringes is the [fundanental] right to free
speech, not the right to a job.”" Beckwith v. Gty of Daytona
Beach Shores, 58 F.3d 1554, 1563 (11th G r.1995). Accordingly,



that "board of trustees shall provide for the ... renoval of
personnel ") (enphasis added); Fl a. Adm n. Code Rul e 6A-14.0411(6)
(providing that enployee under continuing contract "may be

di sm ssed by the board upon recommendation of the president")
(emphasi s added); Burney v. Pol k Community Col | ege, 728 F.2d 1374,
1376 (11th Cir.1984) (recognizing enployer-enpl oyee relationship
bet ween board of trustees and tenured gui dance counsel or); see
al so Perkins v. School Bd. of Pinellas County, 902 F.Supp. 1503,
1506 (M D. Fl a.1995) (recognizing enployer-enployee relationship
bet ween county school board and teacher); Waver v. School Bd. of
Leon County, 661 So.2d 333, 333 (Fla.Dist.Ct.App.1995) (sane).

Mor eover, the issue of whether Brady's actual discharge was in
retaliation for exercising his first amendnment rights could not
have been "properly before" the Board, nor could the parties have
had "an adequate opportunity to litigate"” this issue before the
Board, because it was the Board which in fact discharged Brady.
Thus, the issue of whether the Board's action to discharge Brady
was notivated by unconstitutional retaliation still remains to be
consi der ed.

Unl i ke Brady's actual discharge which was acconplished by the
Board, his earlier transfer was ordered by the Coll ege. Any
findings of fact made by the Board relevant to Brady's transfer
clai mnmust be afforded preclusive effect by the district court in
determ ning whether the College transferred Brady in retaliation
for his speech.

The district court mnust further consider Brady and

"McKi nney has no inpact on such clains.” Id.



Thornquest's challenges to the College's "dissent"” policy, which
gave President King the authority to manage dissent and
denonstrations, including the authority to "delineate types of
acceptabl e and unacceptable dissent."” In furtherance of that
policy, the College adm nistration created what was known as a
"designated denonstration area" located in a corner of canpus
renoved fromthe King Performng Arts Center. Wile this policy
was i n place, Brady, Thornquest and a dozen ot her protesters sought
t o conduct a peaceful denonstration in front of the King Performng
Arts Center, rather than in the designated area, resulting in the
arrest of two denonstrators.

Br ady and Thor nquest claim that t he policy was
unconstitutional on its face and as applied to them According to
defendants, the propriety of summary judgnent is denonstrated by
evidence that the College is not a public forumand the "dissent”
policy reasonably regulates the tine, place and nmanner of
denonstrati ons. From the record before us, we cannot determ ne
that there is no genuine issue of material fact on relevant
guestions such as whet her the performance center is a public forum
if it is apublic forum whether the regulations are narrowy drawn
to effectuate a conpelling state interest; if it is not a public
forum whether the regulations are reasonable; and whether Brady
and Thornquest have standing to challenge the policy. Thus, we
remand these clains for consideration by the district court.

| V. CONCLUSI ON
For the foregoing reasons, we reverse the judgnent of the

district court as to Brady's first anendnent clainms that the



Col | ege transferred himand the Board di scharged himin retaliation
for his speech; and as to Brady and Thornquest's cl ai ns agai nst
the "dissent” policy. In all other respects we affirmthe district
court's judgnment in favor of defendants. Accordingly, we remand
the case for further proceedi ngs consistent with this opinion.

AFFIRVED in part; REVERSED in part; and REMANDED.



