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CARNES, Circuit Judge:

The Secretary of Labor sued on behalf of two enployees,
claimng that their enpl oyer had di scharged themin retaliation for
the exercise of their rights under the Fair Labor Standards Act
("FLSA"). After a bench trial, the district court entered judgnent
in favor of the enployer. W vacate and remand for clarification
by the district court.

| . FACTS

Darlene Smley and Cynthia Fellows were two of the five

enpl oyees who wor ked for John Davis, a certified public accountant.

Davi s properly paid his enpl oyees overtine at one-and-a-half tines

their wages during the tax season, which lasted roughly from

January to April. For the rest of the year, however, Davis did not
pay his workers extra wages for working overtinme. |Instead, during
that period he allowed his enployees "conpensatory |eave": they
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recei ved one hour off for every hour of overtine worked. It is
undi sputed that Davis's nethod of conpensating his enployees by
awardi ng them conpensatory leave tine instead of extra wages
viol ated the FLSA.

In the fall of 1986, Sm | ey asked Davis to pay her the extra
wages to which she was entitled, but Davis refused. Smley filed
a witten conpl aint against Davis with the Wage and Hour Divi sion
of the Departnent of Labor on Cctober 6, 1987. A Wage and Hour
Di vision investigator exam ned Davis's pay practices, interviewed
Smley and Fellows, and inforned Davis that his system of using
conpensatory leave in lieu of extra wages for overtinme was
unl awful . Davis conputed the unpai d overti ne wages he owed each of
his five enployees and on Septenber 20, 1988, mailed back wages
checks to three of them Three days later, Davis called Sm ey and
Fellows into his office. He handed them their back wages checks
and fired them

Followng their discharge, Smley and Fellows both filed
successful state unenploynent conpensation clains against Davis.
In contesting their clains, Davis listed on an unenploynent
conpensati on form several reasons why he discharged them One of
the reasons Davis listed for both Smley's and Fell ows's di scharge
was "conspiracy with another enployee to file [a] false claimw th
t he Federal Wage and Hour Board." Hi's position was that they had
conspired wth each other to file a false claimw th the Wage and
Hour Divi sion.

The Secretary of Labor brought this lawsuit to permanently

enjoin Davis fromviolating § 15(a)(3) of the FLSA, 29 U S.C. 8§



215(a) (3), which prohibits an enpl oyer fromdi schargi ng an enpl oyee
in retaliation against the enployee's filing a conplaint with or
testifying in an investigation |led by the Wage and Hour Di vi sion.
The Secretary also requested other relief, including an order
requiring Davis to offer reinstatenent to Smley and Fell ows, and
an order "restraining the w thholding by [Davis] of wages |ost by
reason of" Smiley's and Fellows's discharge. The district court
entered judgnent in favor of Davis. The only explanation we have
of the reasoning behind the district court's judgnent is a
menor andum opi ni on which, in its entirety, states as foll ows:

The Secretary of Labor brings this suit against the
def endant pursuant to the Fair Labor Standards Act. Anong
ot her allegations, the defendant is charged with di schargi ng
two enpl oyees, Cynthia B. Fellows and Darl ene Sm | ey, because
they exercised their rights under the Fair Labor Standards
Act. He asserted that the discharged enpl oyees filed fal se
claims that "he did not pay overtine." In fact, this
i nformati on was given to himby the governnent inspector, and
he relied on it, although it was only half true. The court
accepts defendant's explanation for the reason he used this
hal f truth as a ground to defeat the unenpl oynent conpensati on
claim

Def endant had a practice of paying overtinme conpensation
during the tax season. Overtine after the tax season was
treated as conp tinme which the enpl oyee coul d use for vacation
or tinme off with regular pay. That issue has no bearing on
this case. On audit the defendant conplied with the Fair
Labor Standards Act and paid the enployees what they were
entitled to, plus penalty. This is a dead issue.

The only matter before the court is whether the two
enpl oyees were fired because they initiated the investigation
of their lack of paynent of overtinme. After listening to al
the wi tnesses, pro and con, and judging their credibility, the
court finds that the plaintiff has failed to sustain its
burden of proof. Therefore, judgnent will be entered for the
def endant .

Davis mai ntains on appeal, as he did in the district court,
that Smley's claimwas fal se because Davis did pay a significant

anount of overtine during tax season. In addition, Davis contends



t hat even before he heard of the FLSA conpl aint, he was planning to
fire both enpl oyees because of their poor work habits and poor work
product. These reasons, Davis argues, were the notivating factors
that led to the discharge.
1. DI SCUSSI ON

At issue is the proper interpretation of 8 15(a)(3) of the

FLSA, which makes it unl awful :
to discharge or in any other manner discrim nate agai nst

any enpl oyee because such enpl oyee has fil ed any conpl aint or

instituted or caused to be instituted any proceedi ng under or

related to this chapter, or has testified or is about to

testify in any such proceeding, or has served or is about to

serve on an industry conmttee...
29 U S.CA § 215(a)(3) (1965). W review both questions of |aw
and a district court's application of law to the facts de novo.
See Inre Sloma, 43 F.3d 637, 639 (11th Cir.1995) (questions of
law); Reich v. Departnent of Conservation and Natural Resources,
28 F. 3d 1076, 1085 (11th Cir.1994) (applications of fact).

A. WHETHER THE FLSA CLAI M WAS " FALSE"

As an initial matter, Davis's contention that Smley and
Fellows conspired to file a false claimis utterly neritless
According to a pre-trial stipulation, Smley filed a claimthat
Davis did not pay overtine. That claimwas not false, because for
ei ght nmonths of the year, Davis did not pay overtime. There is no
evidence that either Smley or Fellows said that Davis never paid
overtinme. It therefore would be clear error to find that Sm ey
and Fellows conspired to file a false claim or that they did file
a false claim Davis was mstaken if he believed that the claim

was false, and he-not Smley or Fellows—should bear the

consequences of his m stake.



Mor eover, the truthful ness of the conplaint that Smley and
Fellows filed is evidenced by its result: an award of back wages
to Davis's enployees. The anti-retaliation provision of the FLSA
woul d be toothless indeed if it did not prevent an enployer from
di schargi ng an enpl oyee for the filing of a successful claim W
reject the notion that an enployer may fire a worker who files a
successful claim nmerely because the enployer decides that his
violation of the law was not quite as extensive as the enpl oyer
t hi nks the enpl oyee has all eged. The FLSA was desi gned to protect
the rights of enployees, not the feelings of enployers.

B. APPLI CATION OF THE "1 MMEDI ATE CAUSE" OR " MOTI VATI NG FACTOR"
TEST

Davis also argues that he did not violate the
anti-retaliation provisions of the FLSA because the filing of the
claimwas not the reason he fired Smley and Fellows. The record
establishes wthout dispute, however, that Davis did list the
filing of the claim (i.e., the "conspiracy ... to file a false
claim') as one of the reasons he fired the two enpl oyees. To the
extent that the district court's rather cryptic opinion finds to
the contrary, that finding is clearly erroneous. See Anderson v.
City of Bessener, N.C., 470 U. S. 564, 575, 105 S.Ct. 1504, 1512, 84
L. Ed. 2d 518 (1985) (despite substantial deference due trial court's
factfindi ngs based upon credibility determ nati ons, appel |l ate court
may find clear error where the story of the witness credited by
trial court is contradicted by docunentary evidence). One of the
reasons Davis gave for firing Smley and Fellows, the filing of the
claim was an inproper reason. However, our analysis does not end

here.



Al ternatively, Davis argues that the inproper reason was not
a "but for" cause of Reich's and Fellows's discharge. It is
possi ble that the district court agreed with himon this ground.
In other words, the district court may have decided that Davis
truly had been planning to fire Smley and Fel |l ows on Sept enber 23,
1988, and that they woul d have been di scharged on that date even if
no conpl aint had been filed. There is sonme evidence in the record
to support Davis's factual prem se. For the reasons bel ow, we do
accept Davis's legal premse: that retaliation nust be the "but
for" reason for Smley's and Fellows's term nation before they are
entitled to any relief under 8 15(a)(3) of the FLSA.

We reach our decision based upon our interpretation of this
circuit's precedent and the purpose of the anti-retaliation
provi sion. The FLSA nmakes it unlawful for an enployer to fire an
enpl oyee "because" the enpl oyee asserted rights protected under the
stat ute. In deciding what neaning we should apply to the term
"because, " and whether Smley's and Fel |l ows's di scharge fell within
that nmeaning, we are guided by Goldberg v. Bama Manufacturing
Corp., 302 F.2d 152 (5th G r.1962), where we stated:

There is no doubt in our mnds that the record fully supports

the district court's finding that there were half a dozen

reasons why [the enployee] should have been discharged.

Nevert hel ess, the fact remains that the i nmedi ate cause of her

di scharge was the assertion of a statutory right, the exercise

of which is protected fromreprisals.

Id. at 154. Thus despite the existence of legitimte business
reasons for discharging one who we agreed "was an inconpetent,
di shonest enployee,” id. at 156, we held in Goldberg that a

violation of the FLSA occurs when the "imediate cause" of

di scharge is retaliation. Owher circuits have simlarly applied an



"i mmedi at e cause or notivating factor" test to determ ne whet her an
enpl oyer who |ater produces |legitimte business reasons for the
di scharge nonetheless violated § 15(a)(3). See Martin .
G nger bread House, Inc., 977 F.2d 1405, 1408 n. 4 (10th G r.1992);
Love v. RE/ MAX of Anerica, Inc., 738 F.2d 383, 387 (10th Cir. 1984);
Brennan v. Maxey's Yamaha, Inc., 513 F.2d 179, 181 (8th Cr. 1975).

I n Gol dberg, we applied the "notivating factor” test in a "but
for" way. The Tenth GCircuit has followed the sanme approach,
hol ding that "the discharge is unlawful only if it would not have
occurred but for the retaliatory intent.” Martin, 977 F.2d at 1408
n. 4. In Martin, the Tenth Crcuit affirmed a ruling that the
di scharge was not retaliatory, despite the enployer's statenent
that "people who are loyal don't call the |abor departnent,”
because ot her valid reasons woul d have led to the sane result. Id.
at 1408-09. The "but for" interpretation still serves the
statutory purpose of encouragi ng enpl oyees to report viol ations of
the FLSA. Only those enpl oyees who woul d have suffered exactly the
sanme adverse action even if they had not engaged in FLSA activities
wi Il be unprotected under the "but for" test. W therefore hold
that the "notivating factor” test is equivalent to a "but for"
st andar d.

Appl ying the Gol dberg "notivating factor” or "but for" test
to this case neans that Smley and Fellows are entitled to relief
only if they establish that the filing of the conplaint with the
Wage and Hour Division, or their cooperation in the ensuing
i nvestigation, caused them to suffer adverse action that they

ot herwi se would not have suffered. The relief to which they are



entitled is commensurate with the extent of the adverse action they
suffered as a result. |If they establish that they would not have
been fired at all but for their protected activities, then they are
entitled to reinstatement and full back pay.

By contrast, if the evidence establishes that Smley and
Fel | ows eventual | y woul d have been fired anyway, but not as soon as
they were, then they are not entitled to reinstatenent; they are
entitled only to back pay for the period of time that they would
have been enpl oyed but for their protected activity.? Fitting the
relief to the consequences of the enployees' participation in
protected activity balances the inportant interest of protecting
enpl oyee participationin protected activity agai nst the enpl oyer's
interest in not being saddled with unsatisfactory enpl oyees, who
woul d have been fired anyway, just because they engage i n protected
activities.

A remand is necessary in this case. To the extent that the
district court found that Smley's and Fellows's participation in
protected activities was not a reason Davis term nated them that
finding is clearly erroneous. On the state unenpl oynent
conpensation form Davis listed their activitiesinrelationto the
Wage and Hour cl ai mhich proved to be valid—-as a reason they were
termnated. On remand, the district court is to take that fact as
established and proceed to a factual determ nation of whether
Fell ows and Sm | ey woul d have been fired anyway and, if so, when.

|f the district court finds that either or both of them woul d not

’If it is established that Smiley or Fellows suffered any
adverse action because of protected activities, the Secretary
woul d be entitled to the injunctive relief he seeks.



have been fired, or woul d not have been fired as soon as they were,
but for their participation in protected activities, the court is
to grant commensurate relief to them and such additional
appropriate injunctive relief as the Secretary is entitled to
receive.
1. CONCLUSI ON
The district court's opinion is VACATED and the case is

REMANDED for further proceedings consistent with this opinion.



