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PER CURI AM

The United States appeals from the judgnent of the United
States District Court for the Mddle District of Florida granting
M chael Stanley Pope, Jr.'s notion to nodify his term of
i mprisonnment. For the reasons stated bel ow, we reverse and remand.

| . BACKGROUND

On January 23, 1992, Pope pleaded guilty pursuant to a witten
pl ea agreenment to charges of conspiracy to possess with intent to
di stribute (Count One), and possession with intent to distribute
(Count Two), nore than ten granms of |ysergic acid diethylamde
("LSD"), inviolation of 21 U.S.C. 88 841(a)(1) and 846. According
to the stipulated facts contained in the plea agreenent, the
charges involved the sale of 1,200 doses of the drug, which, when
the carrier medium (bl otter paper) was counted, weighed 14.4 grans.
Based wupon 21 U S.C. 8§ 841(b)(1)(A(v) (governing violations
involving "10 grams or nore of a m xture or substance containing a

det ect abl e anobunt of ... (LSD)"), and the Suprene Court's deci sion



in Chapman v. United States, 500 U S. 453, 111 S. C. 1919, 114
L. Ed. 2d 524 (1991) (for purposes of 8 841(b)(1)(A)(v), the term
"m xture or substance" nmeans the entire weight of the carrier
medi un), Pope was subject to a m nimum nmandatory, ten-year termof
i nprisonment.* At Pope's sentencing, and in accordance with the
pl ea agreenent, the government noved for a downward departure as
permitted by 18 U.S.C. § 3553(e) and U.S.S. G § 5KI1.1.% Cuided by
t he governnent's recommendation with respect to the extent of the
departure warranted, the court sentenced Pope to 78 nonths in
prison to be followed by 60 nonths of supervised rel ease.?

Ef fective Novenber 1, 1993, the United States Sentencing
Comm ssi on (Commi ssion) anended the guideline and the explanatory
comment ary governi ng sentences for LSD of fenses. The new gui del i ne

directs that, "[i]n the case of LSD on a carrier nedium (e.g., a

'As they do now, at the tine of Pope's sentencing on Apri
30, 1992, the Sentencing Cuidelines provided that "[u]nless
ot herwi se specified, the weight of a controlled substance ..
refers to the entire weight of any m xture or substance
containing a detectable anount of the controlled substance.”
US S G 8§ 2D1.1(c) n.* (1992). Under the guidelines, Pope's
base offense level was 32. See U S.S.G § 2D1.1(a)(3), (c)(6)
(1992). The government recommended and the court adopted a
two- 1 evel reduction for acceptance of responsibility, which
resulted in an adjusted offense level of 30. Wth a crimnal
hi story category of |, Pope was subject to a guidelines range of
97 to 121 nonths' inprisonment. However, because of the
statutorily mandated m ni mrum of ten years, Pope's guidelines
range becanme 120 to 121 nonths. See U . S.S.G 8§ 5Gl1.1 (1992).

’Both the statute and the guideline authorize the court,
upon notion of the governnent, to inpose a sentence bel ow the
statutory minimumto reflect a defendant's substantial assistance
in the investigation or prosecution of another person who has
comm tted an of fense.

*The government advi sed the court that Pope's assistance
nerited anot her two-level reduction in his offense |evel,
bringing it down to 28. The guidelines range based on this
of fense level was 78 to 97 nonths.



sheet of blotter paper), do not use the weight of the LSD/carrier
medium Instead, treat each dose of LSD on the carrier nedium as
equal to 0.4 ng of LSD for the purposes of the Drug Quantity
Tabl e. ™ UusSSG § 2DL.1(c) n.* (1993) (Amendnent 488).
Cal cul ated under the anended guideline, the weight of the LSD
involved in Pope's offenses was 480 mlligranms. On Novenber 10,
1993, Pope petitioned the district <court to exercise its
di scretion, as permtted by 18 U. S.C. § 3582(c)(2), to reduce his
term of inprisonment to reflect the |ower sentencing range
resulting fromthe amended gui deline.* Pope requested specifically
that the court resentence him predicated on a guidelines offense
| evel of 16, which produced a range of 21 to 27 nonths. ®  The
district court granted Pope's notion over the governnent's witten
opposition and nodified his term of inprisonnment to 21 nonths
foll owed by 36 nonths of supervised rel ease.
1. DI SCUSSI ON

On appeal, the governnment maintains that the district court

was W thout authority to nodify Pope's sentence on the basis of the

anmended guideline because Chapman 's entire weight rule still

‘A def endant's sentence may be reduced under § 3582(c)(2)
when the gui delines range has subsequently been | owered by the
Comm ssion and mitigation is consistent with the applicable
policy statenments. The policy statenent governing Armendnent 488
provides for its retroactive application. See U S.S.G 8§
1B1.10(a), (d) (1993).

*The offense level for an LSD of fense invol ving 480
mlligranms is 20. U S . S.G 8 2Dl.1(a)(3), (c)(12) (1993). w
presune that Pope's request was grounded upon that base offense
| evel , reduced further by the four-Ilevel reduction he received
earlier for acceptance of responsibility and substanti al
assistance to the governnent. W note that under the statutory
schene, there is no mandatory, m nimum sentence for an LSD
of fense involving 480 mlligrans. See 21 U.S.C. 8§ 841(b)(1)(C



governs for purposes of cal cul ati ng the mandatory, m ni numsentence
under 21 U S.C. 8§ 841(b)(1)(A(v), and the ten-year statutory
m nimum replaced the guidelines range of inprisonnent. See
US. S G 8 5GL 1(b) (where the statutorily required m ninmm
sentence is greater than the maxi num of the guidelines range, the
statutory m ni nrumbecomes t he gui del i nes sentence).® Pope urges us
to hold that the amendnment conports with Chapnman because it assigns
some weight to the m xture or substance containing the LSD

Qur review of the application of the |lawto sentencing i ssues
is de novo. United States v. Chavarria-Herrara,15 F. 3d 1033, 1036
(11th Cr.1994). \Whether Amendnment 488 changed t he net hod by which
to calculate the weight of LSD for purposes of the statutory
sentenci ng schenme, or whether the Chapman interpretation of the
term "m xture or substance" as stated in the statute stil
controls, is a topic our circuit has not yet addressed in a
publ i shed opinion and one which has divided our sister circuit

courts.’ See United States v. Smith, 39 F.3d 1143, 1146 n. 2 (11th

®The government al so contends that, although the original
downwar d departure Pope received for substantial assistance was
proper under 18 U S.C. 8§ 3553(e) and U.S.S.G § 5K1.1, the
nodi fication to his sentence cannot be justified as a further
downwar d departure gui ded by the anendnent. Pope did not base
his request for nodification upon the downward departure
provisions, and it is clear fromthe record that the district
court did not rely on such reasoning in reducing his term of
i mprisonnment. W therefore confine our inquiry to the sole issue
considered by the district court, that is, whether Amendnent 488
affects the calculation of weight in LSD offenses for purposes of
determ ni ng whet her a defendant is subject to a nmandatory,
m ni mum sentence under 21 U.S.C. § 841(b)(1).

To date, the First, Third, Fifth, Sixth, Seventh and Tenth
Crcuit Courts have continued to follow Chapnman. See United
States v. Andress, 47 F.3d 839 (6th Cir.1995); United States v.
Hanlin, 48 F.3d 121 (3d Cir.1995); United States v. Neal, 46
F.3d 1405 (7th Cr.) (en banc), cert. granted, 63 U S L.W 3889,



Cir.1994). After we heard oral argunent in this case, another
panel of the Eleventh Circuit issued an unpublished, per curiam
opinion, in which the court held that Chapman continues to govern
t he determ nation of a mandatory, m ni numsentence prescribed by 21
US C 8§ 841(b)(1). See United States v. Reigle, 53 F.3d 1284
(11th Cir.1995). Al though unpublished opinions are not binding on
anot her panel of our court, we nmay consider them as persuasive
authority. See 11th CGr.R 36-2. 1In light of Reigle, and the fact
that the majority rule anmong the circuit courts is that Amendnent
488 does not affect Chapman 's applicability to the statutory
anal ysis, we now foll ow suit.

Contrary to Pope's contention, the anmended gui del i ne cannot be
squared conpletely with Chapman. Sinply stated, in Chapman, the
Court directed that "the entire m xture or substance [containing
the LSD] is to be wei ghed when cal cul ati ng the sentence.” Chapnman,
500 U.S. at 459, 111 S.C. at 1924, 114 L.Ed.2d at 534 (enphasis
added). The anendnment to the Sentencing CGuidelines dictates that
only part of the carrier mediummay be counted at the tinme sentence
is inposed and it assigns a uniform weight to each dosage of the

drug without regard to the identity of the medium?® Thus, the

--- uSs ----, --- S . ----, --- L.EBEd.2d ---- (U.S. June 19,
1995) (No. 94-9088); United States v. Pardue, 36 F.3d 429 (5th
Cr.1994), cert. denied, --- US ----, 115 S.C. 1969, 131

L. Ed. 2d 858 (1995); United States v. Mueller, 27 F.3d 494 (10th
Cir.1994); United States v. Boot, 25 F.3d 52 (1st G r.1994).
The Eighth and Ninth Grcuits have held that the standardized
wei ght supplied by the anendnent should be utilized. See United
States v. Muschik, 49 F.3d 512 (9th G r.1995); United States v.
Stoneking, 34 F.3d 651 (8th Gr.), vacated and reh' g granted en
banc, (Sept. 16, 1994).

8 The standard wei ght assigned to the carrier nediumby the
amendnent is 0.35 mlligram which is the difference between 0.4



amendnment cannot be reconciled with Chapman in that Chapnman
requires that the entire, actual weight of the carrier nedium
what ever its conposition, be taken into account.

Central to the question before us is the i ssue of whether the
Comm ssi on may, by anmendi ng the guidelines, change the manner in
which a court or Congress has directed the calculation of a
statutorily required sentence. At oral argunent the governnent
mai ntai ned that the Comm ssion has no such power. However, in
United States v. Munoz-Real pe, 21 F. 3d 375 (11th G r.1994), a panel
of this court rejected a simlar argunment in the context of the
statutory and guidelines fornulas governing penalties for cocai ne
of f enses.

I n Munoz- Real pe, the defendant was convicted of inporting
cocaine, in violation of 21 US. C. § 952(a). The question on
appeal was whet her the substance the defendant inported, a liquid
that tested positive for cocai ne base, should be treated as cocai ne
base or cocai ne hydrochloride for purposes of sentencing. In an
earlier case, United States v. Rodriguez, 980 F.2d 1375 (1l1th
Cr.1992), cert. denied, --- US. ----, 113 S.C. 3003, 125 L. Ed. 2d
695 (1993), the court held that the term"cocai ne base" as enpl oyed
in 21 US C 8 960(b) (providing mandatory, m nimum sentences for
inmporting various drugs, depending upon weight), as well as
US SG 8§ 2D1.1 (setting offense levels for drug crines),
enconpassed all fornms of cocaine base and not just cocai ne base

whi ch had been processed into "crack." ld. at 1378. After

m |
S

ligramand 0.05 mlligram the typical weight per dose of pure
LSD ac
u. S.

[
according to Drug Enforcenent Adm nistration figures.
S.G § 2D1.1, comment. (backg'd.) (1993) (Anmendnent 488).



Rodri guez was deci ded, the Comm ssion anended U.S.S.G § 2D1. 1(c)
n.* toinclude a statenent follow ng the drug quantity table which
provided that, " "[c]ocaine base," for the purposes of this
gui deline, nmeans "crack.' "Crack' is the street nane for a formof
cocai ne base, usually prepared by processing cocai ne hydrochl ori de
and sodi um bi carbonate, and usually appearing in a |unmpy, rocklike
form"™ |If the statutory penalty governing cocai ne base had been
applied to the substance at issue in Minoz-Real pe, the defendant
woul d have been subject to a mandatory, m ninum sentence of ten
years under 21 U S.C 8§ 960(b). However, because it was not
"crack," the district court sentenced him according to the nore
| eni ent provisions governing cocai ne hydrochl ori de.

On appeal, the governnent argued that in spite of the
amendnment to U.S.S.G 8§ 2D1.1(c) n.*, Rodriguez was still binding
precedent on the issue of whether the term"cocai ne base,” as used
in the mandatory, mninum sentencing provisions of 21 US.C 8§
960(b), included all forms of cocaine base and not just crack
cocai ne. The panel disagreed, explaining:

We believe that the precedential force of our Rodriguez ruling

has been eroded by subsequent Congressional action. Wen the

Sent enci ng Commi ssi on proposes an anendnent to the Guidelines

t hensel ves (as opposed to commentary or other explanatory

matter), the anmendnent is first submtted to Congress, which

may act to di sapprove or change the proposed anmendnent within

a specified tinme (at least 180 days). |If Congress takes no

action, the anendnent becones effective. By allow ng the

amendnent to take effect, Congress has givenits inprimatur to
the newdefinition of "cocai ne base"”; Congress indicated that
it intends the term "cocaine base" to include only crack
cocai ne. Because Congress has provided this new definition,
we think it is proper for us to look to the Guidelines in
determining the nmeaning of "cocaine base” in the mandatory

m ni mum statute, especially since both provisions seek to

address the sane problem There is no reason for us to assune

t hat Congress nmeant for "cocai ne base" to have nore than one
definition.



Munoz- Real pe, 21 F.3d at 377-78 (citations omtted).

Also, in Stinson v. United States, 508 U S. ----, 113 S. C
1913, 123 L.Ed.2d 598 (1993), the Supreme Court reiterated that "
"the Quidelines bind judges and courts in the exercise of their
uncontested responsibility to pass sentence in crimnal cases.' "
ld. at ----, 113 S. . at 1917, 123 L.Ed.2d at 606 (quoting
Mstretta v. United States, 488 U S. 361, 391, 109 S.Ct. 647, 665,
102 L. Ed. 2d 714, 743 (1989)). The issue in Stinson was whet her an
amendnent to the commentary acconpanying a guideline was equally
bi nding. A panel of the Eleventh G rcuit had previously determ ned
that the commentary was only persuasive authority. See United
States v. Stinson, 957 F.2d 813, 815 (11th G r.1992), vacated, 508
UusS at ----, 113 S.C. at 1920, 123 L.Ed.2d at 610. The Suprene
Court held, however, that commentary which interprets or explains
a guideline nust be followed by the courts as well, "unless it
viol ates the Constitution or a federal statute, or is inconsistent
with, or a plainly erroneous readi ng of, that guideline.” Stinson,
508 U.S. at ----, 113 S.Ct. at 1915, 123 L.Ed.2d at 603. Thus, the
Court made it clear that comentary to a guideline which conmports
wi th constitutional and statutory concerns, is also binding unless
it conflicts with the guideline itself, in which case the guideline
control s.

Wth respect to LSD offenses, both the guideline and the
coormentary to the guideline were anended. We have already
di scussed the anmendnent to the guideline at U S. S.G § 2D1.1(c)
n.*. The added commentary explaining the amendnent states:

Because the weights of LSD carrier nedia vary w dely and
typically far exceed the weight of the controlled substance



itself, the Comm ssion has determ ned that basing offense
levels on the entire weight of the LSD and carrier nedium
woul d produce unwarranted disparity anong of fenses invol ving
the sanme quantity of actual LSD (but different carrier
wei ghts), as well as sentences disproportionate to those for
ot her, nore dangerous controlled substances, such as PCP

Consequently, in cases involving LSD contained in a carrier
medi um the Comm ssion has established a weight per dose of
0.4 mlligram for purposes of determ ning the base offense
| evel .

The dosage weight of LSD selected exceeds the Drug
Enf orcenent Administration's standard dosage unit for LSD of
0.05 mlligram(i.e., the quantity of actual LSD per dose) in
order to assign sone weight to the carrier nedium Because
LSD typically is marketed and consumed orally on a carrier
medium the inclusion of sone weight attributable to the
carrier medium recognizes (A) that offense levels for nost
ot her controll ed substances are based upon the wei ght of the
m xture containing the controll ed substance wi thout regard to
purity, and (B) the decision in Chapman v. United States, [500
U.S. 453], 111 S.C. 1919 [114 L.Ed.2d 524] (1991) (holding
that the term"m xture or substance"” in 21 U S.C. § 841(b)(1)
i ncludes the carrier mediumin which LSDis absorbed). At the
sanme tine, the weight per dose selected is less than the
wei ght per dose that woul d equate the of fense | evel for LSD on
a carrier nediumwth that for the same nunber of doses of
PCP, a controlled substance that conparative assessnents
indicate is nore likely to induce violent acts and ancillary
crime than is LSD. (Treating LSD on a carrier medium as
wei ghing 0.5 mlligram per dose woul d produce offense |evels
equi val ent to those for PCP.) Thus, the approach deci ded upon
by the Comm ssion wll harnonize offense l|levels for LSD
of fenses with those for other controlled substances and avoid
an undue influence of varied carrier weight on the applicable

of fense |l evel. Nonetheless, this approach does not override
the applicability of "m xture or substance"” for the purpose of
appl ying any mandatory m nimum sentence (see Chapman; §
5GL. 1(b)).

US S G 8§ 2D1.1, comment. (backg'd.) (1993) (Anmendnent 488)
(enmphasi s added).

Several of the circuit courts (including our own, in Reigle ),
whi ch have held that Amendnent 488 does not override the entire
wei ght definition of "m xture or substance" announced in Chapnman,
have focused on the | ast sentence of the above-quoted commentary to

find that the Comm ssion did not intend for the anendnent to alter



the manner in which weight is calculated under the statutory
schenme. See, e.g., United States v. Andress, 47 F.3d 839, 840-41
(6th Cir.1995); United States v. Pardue, 36 F.3d 429, 431 (5th
Cr.1994), cert. denied, --- US. ----, 115 S . C. 1969, 131 L. Ed. 2d
858 (1995). Oher courts have held that the anmendnent did change
the nmethod of weight calculation for purposes of the mandatory,
m ni mumstatute, but in a way which does not conflict with Chapman.
See United States v. Muschik, 49 F.3d 512 (9th Cr.1995); accord
United States v. Stoneking, 34 F.3d 651 (8th Cir.), vacated and
reh'g granted en banc, (Sept. 16, 1994). These courts have
construed the commentary as Pope urges us to do, that is, as
evi dencing an intent by the Conm ssion to conply with the statutory
mandate that the "m xture or substance" containing the LSD be
counted at sentencing, as well as Chapnan 's holding that a carrier
medi um such as blotter paper is a "mxture or substance" for
pur poses of the statute. Mischik, 49 F.3d at 515-17; Stoneking,
34 F.3d at 653-54.

Wt hout question, the method by which courts nust determ ne
Sentenci ng Cuidelines ranges of punishnent for LSD offenses has
been recast by Anendnment 488. Al though the nmeani ng of the anmended
commentary i s debateable, the amended guideline plainly sets forth
a standard, uniformweight for the m xture or substance contai ni ng
the LSD, and under Stinson, the guideline is controlling. See
Stinson, 508 U S. at ----, 113 S.C. at 1918, 123 L.Ed.2d at 607
(if the comentary and the guideline it interprets are
i nconsi stent, the Sentencing Reform Act commands conpliance with

t he guideline). VWhat is not clear is whether the Comm ssion



i ntended to construct a new net hod for nmeasuring LSD of f enses under
the guidelines, while leaving intact Chapman 's entire weight
approach for purposes of the statutory anal ysis.

In view of the last sentence of the comrentary and this
court's opinion in Reigle, we feel constrained to hold that the
entire weight rule of Chapman nust still be followed for purposes
of determ ning whether a defendant is subject to the mandatory,
m ni mum sentence called for in 21 US.C 8§ 841(b)(1). Wile this
outcone nmay be difficult to reconcile with the reasoni ng expressed
in Minoz-Real pe, we feel that the factual differences in the two
cases preponderate in favor of the governnent's position.

I 11. CONCLUSI ON

In accordance with the foregoing reasons, we REVERSE the
nodi fi cati on of Pope's sentence on the basis of Arendnent 488 and
REMAND the case to the district court wth instructions to

reinstate his previously inposed sentence.



