United States Court of Appeals,
El eventh Gircuit.
No. 94-2001.
UNI TED STATES OF AMVERI CA, Pl aintiff-Appellee,
V.
JOSE SANTI AGO PALACI OS- CASQUETE, Def endant - Appel | ant .
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Appeal from the United States District Court for the Mddle
District of Florida. (No. 93-100-CR-J-10), WIlliam T. Hodges,
D strict Judge.

Before KRAVITCH and BIRCH, Grcuit Judges, and GOODW N, Senior
Circuit Judge.

GOCDW N, Senior Circuit Judge:

Jose Santiago Palacios-Casquete pled guilty to being a
deported alien found unlawfully in the United States on Decenber
11, 1992 in violation of 8 U.S.C. 8 1326. He appeal s his guideline
sentence of 96 nonths.

The principal contentions on appeal are (1) that the
sentencing court erred in treating 8 U S.C. 8 1326(b)(2) as a
sent enci ng enhancenent subsection rather than as the denunciation
of a separate crine, and (2), that because Pal aci os- Casquete was
present within the boundaries of the United States after his
deportation in 1987 for sone years prior to Decenber 11, 1992, when
he was visited by a special agent of the INS at a Florida state
prison, he was entitled to be sentenced accordi ng to the guidelines
in effect earlier than those applicable to the tinme charged in the

i ndi ct nent.

"Honorable Alfred T. Goodwin, Senior U S. Circuit Judge for
the NNnth Grcuit, sitting by designation.



| . The I ndictnent

The charge to which he pled guilty reads: "On or about
Decenmber 11, 1992, at Lake Butler, in the Mddle D strict of
Fl ori da, JOSE SANTI AGO PALACI OS- CASQUETE, the defendant herein, an
al i en who had been arrested and deported fromthe United States at
Mam , Florida, on or about March 6, 1987, was found unlawfully in
the United States without first having applied for and received
perm ssion of the Attorney General of the United States to reapply
for adm ssion. In violation of Title 8 United States Code, Section
1326." The indictnment formal so noted that the maxi numpenalty was
15 years.

1. The Statute

At his sentencing hearing Decenber 17, 1993, Pal aci os- Casquete
argued first that Section 1326 creates three distinct |evels of
crime and puni shnent. The first |evel, subsection (a), to which he
says he pled guilty, covers aliens who have been deported and are
"at any tinme found in" the United States, for which the penalty is
a fine and custodial punishment not to exceed two years. The
second | evel, subsection (b)(1), applies to any alien described in
subsection (a) who was deported after a conviction of a felony
(ot her than an aggravated fel ony) and who was puni shable by a fine
and a custodial sentence not to exceed five years. The third
| evel, subsection (b)(2) applies to any alien described in
subsection (a) who was deported after a conviction of an aggravated
felony and who was (in 1993) punishable by a fine and a custodi al
sentence not to exceed fifteen years.

I11. Challenge of Subsection (b)(2)



Pal aci os- Casquet e argues that because the indictnment to which
he pled guilty did not nmention any prior conviction, he had no
notice that he was pleading to any of fense other than being found
in the United States after having been deported. He asserts that
a due process violation occurred when the sentencing court treated
8§ 1326(b)(2) as a sentence enhancenent provision rather than a
statenent of a separate offense. He does not deny his well
docunented crimnal history, but argues that if the governnent
intended to rely upon it in prosecuting him his conviction of one
or nore aggravated felonies should have been included in the
i ndi ctment before he pled guilty. Accordingly, he asserts that his
guilty plea admtted only facts constituting a violation of
subsection (a) of the statute. It follows, he argues, that he was
entitled to be sentenced, not wunder subsection (b)(2) which
enhanced his sentence by a factor of seven, but under subsection
(a).

| V. Rel evant Guideline Tinme Period

Pal aci os- Casquete's second argunent is that because he could
have been "found" in state custody on any of several dates after he
was arrested by Florida |law enforcenent officers in 1988, he was
entitled to be sentenced for violating 8 1326 under the guidelines
ineffect in 1988, or alternatively, in effect on February 22, 1990
when he was again arrested in Florida, and subsequently convicted
for possession and delivery of cocaine. He argues that the federal
governnment (INS) nust have known of his violation of 8 U S.C. 8§
1326 long before it got around to prosecuting himin Decenber of

1992, and therefore it was error to sentence him under the |ess



| eni ent puni shnent schene in effect at the tine charged in the

indictment. This argunent ignores his guilty plea, which admtted

the truth of the charge that he was "found" on Decenber 11, 1992.
V. The Sentencing Hearing

The sentencing court considered all of the appellant's
argunents at the sentencing hearing. The court then treated
subsection (b)(2) as a sentence enhanci ng provi sion, and not as the
denunci ati on of a separate offense.

The court accepted the presentence report which increased the
base of fense | evel by 16 pursuant to U.S.S.G 8 2L1.2(b)(2) because
of Pal aci os-Casquete's 1986 conviction for an aggravated fel ony,
whi ch preceded his 1987 deportation. After crediting himwth a
subtraction of 3 levels for acceptance of responsibility, the
Presentence Report showed a total offense level of 21, and a
crimnal history category of VI. The guideline custodial range was
thus 77 to 96 nonths. (The court inposed the sentence at the upper
end of the range, after noting for the record the defendant's
conspi cuous propensity for recidivism)

VI. "Sentencing Enhancenent, or New Crine"

The parties have cited cases fromfive other circuits which
have dealt with the question whether subsections (b)(1) and (b)(2)
Sstate separate crimes or are nerely sentence enhanci ng provisions
for the specific offense of being found in the United States after
deportation. Only one court has treated the subsections as
defining separate crines. See United States v. Canpos-Martinez,
976 F.2d 589 (9th Cir.1992) (sections 1326(a) and 1326(b) state
separate crines); United States v. Gonzal ez- Medina, 976 F.2d 570



(9th Cir.1992) (sanme) (citing dicta in United States v. Arias-
G anados, 941 F.2d 996 (9th Cr.1991) (plea bargain)).

Al the other circuits have rejected the Ninth Grcuit's line
of cases. See United States v. Crawford, 18 F.3d 1173 (4th
Cir.1994) (section 1326(b) is a sentence enhancenent provision);
United States v. Forbes, 16 F.3d 1294 (1st Cir.1994) (sane);
United States v. Vasquez-O vera, 999 F. 2d 943 (5th Cir.1993) (King
J., dissenting), cert. denied, --- US ----, 114 S.C. 889, 127
L. Ed. 2d 82 (1994) (sane); see also United States v. Cole, 32 F.3d
16 (2d G r.1994) (a sentence-enhancenent provision rather than a
separate offense). See also United States v. Vieira-Candel ari o,
811 F.Supp. 762 (D.R1.1993) aff'd by 6 F.3d 12 (1st GCir.1993)
(sections 1326(a) and 1326(b) state separate crines).

This court has stated, in United States v. MGatha, 891 F.2d
1520, 1522-23 (11th G r.1990), that we nust exam ne the | anguage,
structure, and legislative history in determ ning whether the
statute in question denounces a separate crinme or provides for an
enhanced sentence. In MGatha, we were dealing with a weapons
charge and a plea agreenent. The defendant had been charged with
two counts of violating 18 U S.C. 88 922(g)(1l) and 924 (a
previously convicted felon in possession of a firearm. MGatha,
after receiving notice that the governnment would seek enhanced
sentencing under 18 U. S.C. §8 924(e)(1), pled guilty to one count of
t he indictnent.

The governnent di sm ssed the other count. The district court
in MGatha treated 8 924(e) (1) as a sentence enhancenent provi sion,

and not as the creation of a new, separate offense which nust be



alleged in the indictnment and proved at trial. W affirnmed that
conviction. (It was not necessary inMcGatha to discuss notice and
due process because the pl ea agreenent had fol |l owed full disclosure
by the governnment of its intent to seek the enhanced penalty prior
to the entry of the guilty plea.) It was not necessary inMGtha
to decide, but it has now becone necessary to decide whether
section 1326 is a sentencing enhancenent statute or a statute in
three parts, each denouncing a separate crine.

We join the four other circuits that discussed the | egislative
evolution of 8§ 1326 through its various anmendnents, and concl uded
that Congress intended 8 1326 to denounce one substantive
crime—dnl awmful presence in the United States after having been
deported, with the sentence to be enhanced increnentally for those
aliens who commt the offense after having been deported foll ow ng
convi ctions for "nonaggravated" or "aggravated" felonies. W also
find hel pful the reasoning of the First Crcuit when it considered
the prejudicial effect of placing before the jury an indictnment
chargi ng, and proof establishing, that the defendant commtted the
of fense after having been convicted of specific prior felonies.
United States v. Forbes, 16 F.3d at 1298-1300.

Pal aci os- Casquete now argues that the government should be
required to plead and prove the forner convictions because it is
frequently nore difficult to prove fornmer convictions than to prove
that a person present in court has "been found in" the United
St at es. Whatever may be the litigation strategy and | ogical
per suasi on of these argunents, the sentencing court in this case

appl i ed subsection (b)(2) as an enhancing provision consistently



with our reasoning in McGatha, and that application was free from
error.
VII. Was Date of the Crine Correctly Charged?

Pal aci os- Casquete's argunment that the INS had inputed, or
constructive, notice that he was a previously deported alien
present within the United States at a date earlier than the date
upon whi ch he was actually discovered by an investigating agent to
be a nenber of Florida's prison population mght have sone
theoretical attractionif the INS operated in a nore perfect world.
However, there is no showing that the fifty states and the
territories send norning reports to the INS revealing the national
origins and i mm gration status of their incomng prisoners. In the
case at bar, the INS investigator testified that she made routi ne,
periodic visits to state institutions in her district of
responsi bility, and checked the records of newinmates for possible
candi dates for deportation or prosecution under § 1326. She
testified that she found Pal aci os- Casquete in one of her routine
investigations. The trial court accordingly found that there was
no prejudicial or invidious discrimnation against this defendant
in the INS proceeding and no reason to back date the offense
(resubmt to the grand jury for an anmended indictnent) to give the
def endant the benefit of earlier penalty provisions that had been
in effect in 1988 or 1990. The governnment had no duty to
anticipate that this particular alien was present in the Florida
prison systemat any tine before he was actually found. W find no
error in this ruling.

VIIl. Void for Vagueness



Finally, Palacios-Casquete argues that 8 1326 is void for
vagueness, and that this defect, which he characterizes as
jurisdictional, was not waived by his guilty plea. The indictnent
clearly charged a violation of 8 U S.C. 8 1326. At the taking of
the guilty plea, Fed. R CrimP. 11 was followed, and the defendant
was told in English and Spani sh what the potential penalties could
be. Because the statute is not vague, we do not reach the
appellant's request that we review our earlier cases and decide
that a guilty plea does not waive a constitutional challenge to a
crimnal statute. Cf. Askew v. Al abama, 398 F.2d 825, 826 n. 1
(5th Cir.1968). A guilty plea, however, does not waive the right
of an accused to challenge the constitutionality of the statute
under which he is convicted. See, e.g., Haynes v. United States,
390 U.S. 85, 88 S . Ct. 722, 19 L.Ed.2d 923 (1968); United States v.
Uy, 106 F.2d 28, 124 A L.R 569 (2d Cir.1939).

AFFI RVED.



