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Appeal from the United States District Court for the Northern
District of Georgia. (nO 1:93-CR-184-3) Marvin H Shoob, Judge.

Bef ore KRAVI TCH and BIRCH, Circuit Judges, and SCHWARZER, District
Judge.

SCHWARZER, Senior District Judge:

Def endant Arrai on Range and two co-defendants were charged in
two counts with conspiracy to possess cocaine with intent to
distribute and attenpt to possess cocaine wth intent to
di stri bute. A third count against Range alone charged that he
know ngly used and carried a firearmduring and in relation to a
drug trafficking offense in violation of 18 U.S.C. § 924(c)(1). A
jury convicted all defendants on all counts. The district court
deni ed Range's notion for judgnent of acquittal and sentenced him
to sixty nonths on the firearmcount, consecutive to a sixty-three
nonth sentence on counts one and two. Range appeals from the
judgnment. We have jurisdiction under 28 U.S.C. 8§ 1291 and affirm

FACTS
An informant, G over, arranged to sell cocai ne to co-def endant

Hanmond at an Atlanta restaurant. At the appointed tine, Range
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drove up and parked in the restaurant parking |ot. Shortly
thereafter, co-defendant Mathis drove up wi th Hanmond. Hamond and
Mat hi s di scussed the deal with 3 over. DEA Agent O ark, who was
posing as the source, waited in his parked car nearby. Wen G over
notioned for Clark to join them Cark said that G over woul d have
to see the noney before he would show them the cocaine. Hammond
and d over wal ked to Mathis' car and told himthat G over needed to
see the noney. Mat his nmade a phone call for the noney to be
brought. Range then noved his car next to Mathis'. Hamond got
into Range's car, picked up a plastic bag from the floor, and
showed a sumof noney to d over. Hamond exited the car and he and
G over wal ked back to where Mathis was waiting. dover told Cark
he had seen the noney. Cark then drove his truck over to where
the others were gathered and showed Hamobnd two packages which
appeared to be two kilogranms of cocaine. All three participants
were then arrested. A search of Range's car at the tinme of the
arrest disclosed a |oaded, .380 pistol under the floormat by the
front seat, along with a bag containing $40,000 in cash.
DI SCUSSI ON

Range chal | enges his convictions on three grounds: (1) that
the firearm count should be dism ssed because the evidence was
insufficient to showthat he used or carried a firearmduring or in
relation to a drug trafficking offense; (2) that the court's
instructions to the jury on the firearmcount were erroneous; and
(3) that the court's exclusion of exculpatory statenents was
reversible error.

| . SUFFI Cl ENCY OF EVI DENCE



Range does not dispute that the gun was found in the car he
was driving and that he was aware the gun was in the car. He
contends, however, that there is no evidence to showthat he "used"
or "carried,” or intended to use, a firearmduring or in relation
to a drug trafficking offense.

Sufficiency of evidence is a question of |aw reviewed de

novo. United States v. Harris, 20 F. 3d 445, 452 (11th Cr.), cert.

denied, --- US. ----, 115 S.Ct. 434, 130 L.Ed.2d 346, and cert.
denied, --- US ----, 115 S.C. 611, 130 L.Ed.2d 521, and cert.
denied, --- US. ----, 115 S.Ct. 612, 130 L.Ed.2d 521 (1994). W

review the evidence in the |ight nost favorable to the governnent.
Id. To uphold the trial court's denial of the notion for judgnent
of acquittal and the jury's guilty verdict, we need only find that
a reasonable fact finder could conclude that the evidence
established the defendant's guilt beyond a reasonable doubt.
United States v. Keller, 916 F.2d 628, 632 (11th C r.1990), cert.
denied, 499 U S. 978, 111 S.C. 1628, 113 L.Ed.2d 724 (1991).

The governnment concedes that the evidence is insufficient to
support a conviction for "use" of a firearmafter Bailey v. United
States, --- US ----, ----, 116 S.Ct. 501, 505, 133 L.Ed.2d 472
(1995) (requiring proof of active enploynent of the firearmin the
conmm ssion of the offense to establish "use" under 18 U S.C. 8§
924(c)(1)). The governnent contends, however, that a newtrial is
unnecessary because the indictnment charged Range under both the
"use" and "carry" prongs of section 924(c)(1) and the evidence
sufficed to establish the "carrying" of a firearm during or in

relation to the offense.



Wth respect to the sufficiency of the evidence, our recent
decision in United States v. Farris, 77 F.3d 391 (11th G r.1996),
is squarely on point. There, a gun was found in the glove
conpartnment of the car from which drugs had been distributed.
Farris, who had set up the drug deal and was to nake the sale, was
a passenger in the car being used to make the drug delivery. He
was arrested while attenpting to nake the delivery; he was not in
the car when it was stopped and a search revealed the gun. The

governnent conceded that after Bailey there was no "use," but
argued that the evidence sufficed to support a conviction under the
"carry" prong. W affirned the conviction, holding that "the jury
could find that the firearm was being carried by Farris in the
vehicle." 1d. at 396. W see no distinction between the facts in
Farris and those in this case. Here, defendant know ngly carried
a gun under the floormat of the car when he delivered the noney for
the cocaine. See also United States v. Riascos-Suarez, 73 F.3d
616, 623 (6th Cir.1996) (upholding a conviction under the carrying
prong on evidence that the defendant, shown to have been a
participant in a drug transaction, drove a car containing a | arge
amount of cash and "a | oaded weapon near the driver's seat.").
1. THE EFFECT OF THE ERRONEOQUS JURY CHARCGE

The governnent contends that, although the instruction with
respect to "use" was i ncorrect, because the evidence was sufficient
to establish that Range carried the firearm (as di scussed above),
the jury's general verdict can be upheld.
A. The Sufficiency of the "Carrying" Instruction

Initially, Range argues that the "carrying" charge was



erroneous.

The court instructed the jury in relevant part as foll ows:

Now nenbers of the jury, as to Count Three, Title 18, United

States Code, Section 924(c)(1), nakes it a separate crime or

of fense for anyone to use or carry a firearmduring and in

relation to the conm ssion of a drug trafficking offense.

A def endant can be found guilty of that offense only if all of

the following facts are proved beyond a reasonable doubt:

First, that the defendant committed the fel ony of fense charged

in count one and count two; second, that such offense was a

drug trafficking offense; and, third, that the defendant

know ngly wused or carried the firearm described in the

i ndi ctment while commtting such drug trafficking offense.

To show use of the firearmthe governnent need not prove that

the firearmwas fired, brandished, or even displayed during

the drug-trafficking offense. However, nere presence of the
firearm woul d not constitute use within the neaning of the
statute. Rather, possession of a firearmconstitutes use in
relationto the drug-trafficking offenseif the firearmpl ayed

a purpose or function in carrying out the drug-trafficking

of f ense.

Range contends that the court erred in failing to provide a
definition of "carry," but he specifically waived that objection at
trial. He also contends, however, that the "carrying” charge was
erroneous in omtting an essential elenent, i.e., that the firearm
was carried "during and in relation to the comm ssion of" the
offense. He relies onUnited States v. Stewart, 779 F.2d 538 (9th
Cr.1985), cert. denied, 484 U S. 867, 108 S.Ct. 192, 98 L.Ed.2d
144 (1987), and United States v. Mendoza, 11 F.3d 126 (9th
Cir.1993), both holding that failure to instruct on the rel ational
el ement of section 924(c)(1) is constitutional error. 1n Mendoza,
the court held that the om ssion was not cured by inclusion of the
rel ati onal |anguage in the description of the indictment and of the
provi sions of section 924(c)(1) that the trial court had given the

jury. The court said:



It was Instruction No. 33 that infornmed the jury exactly what

it nmust find in order to convict, and that instruction

conspi cuously omtted any requirenent that the gun be used "in

relation to" the drug of fense.
11 F.3d at 129.

A later decision of the Ninth G rcuit distingui shed Mendoza on
t he ground that it had not been decided under the plain error rule,
t he defendant having raised the objection at trial. United States
v. @Gllegos-Corrales, 37 F.3d 548, 550 (9th G r.1994), cert.
denied, --- US ----, 115 S .. 1716, 131 L.Ed.2d 575 (1995). 1In
Gal | egos-Corral es, the court declined to find plain error where a
suppl enental instruction included a statenent that the governnent
need only prove "that the defendant chose to carry the firearmin
relation to that transaction.” |Id. at 549.

The plain error rule applies here because Range raised this
issue for the first time on appeal. United States v. Rojas, 502
F.2d 1042, 1045 (5th G r.1974); United States v. CGerald, 624 F.2d
1291, 1299 (5th G r.1980), cert. denied, 450 U S. 920, 101 S. Ct
1369, 67 L.Ed.2d 348 (1981). While the court's instruction on what
the jury had to find to convict initially omtted the relationa
requirenment, it included that requirenent at the end of the
instruction, albeit with reference to "use." But the om ssion of
a specific instruction applying the relational elenment to the
"carrying" prong is plain error only if there is a "significant
possibility the jury m ght have acquitted if it had considered the
matter." United States v. Steward, 16 F. 3d 317, 320 (9th G r.1994)
(quoting United States v. Stewart, 779 F.2d 538, 540 (9th
Gir.1985)).

In Steward, the court held that "failure to instruct on the



rel ati onship between the firearmand the underlying crine"” was not

plain error where "the requirenent was spelled out fully el sewhere

in the instructions,” and "there [was] Ilittle 1likelihood of
acqui ttal because the defendant was carrying a loaded ... pistol in
his pants while participating in a drug transaction.” 1d. at 320-
21. Here, as in Steward, the relational elenment was stated

el sewhere in the instructions and, in view of the undisputed
evidence that Range knowingly carried the firearm under the
floormat of the car in which he brought the noney to the
transaction, there is little likelihood that the instructional
error msled the jury into convicting where it m ght otherw se have
acquitted.
B. The Sufficiency of the General Verdict

Range argues that (even if the "carrying" charge passes
nmuster) because the jury was given an erroneous instruction on
"use" and it cannot be determned whether it relied on that
i nstruction, the conviction nust be reversed, relying on Giffinv.
United States, 502 U. S. 46, 112 S.Ct. 466, 116 L.Ed.2d 371 (1991).
In Giffin, the Court upheld a general verdict of conspiracy where
t he evidence was sufficient to support one of the unlawful objects
charged but not the other. The Court distinguished the case before
it, where one of the bases for conviction was factual ly
insufficient, from one in which one of the bases for a general
verdict is legally invalid. Range argues that his case falls into
the second category; that because the jury m ght have relied on

the erroneous "use" instruction, the verdict cannot stand.

The governnment responds that because alternate neans were



char ged under section 924(c)(1), and the evi dence clearly supported
one of them the jury's general verdict on that count nust stand.
It cites Turner v. United States, 396 U S. 398, 420, 90 S. . 642,
654, 24 L.Ed.2d 610 (1970), holding that "[t]he general rule is
that when a jury returns a guilty verdict on an indi ctment chargi ng
several acts in the conjunctive ... the verdict stands if the
evidence is sufficient with respect to any one of the acts
charged.” And it relies on Schad v. Arizona, 501 U S 624, 111
S.Ct. 2491, 115 L.Ed.2d 555 (1991), where the plurality opinion
noted that due process does not require that a jury unaninously
agree on one of several alternative statutory nmeans of committing
t he charged of f ense.

The governnent's argunent rests on the assunption that when
the indictnent charged Range with "us[ing] and carry[ing]" a
firearm it charged alternate nmeans of violating section 924(c) (1)
rather than separate offenses. \Wether section 924(c)(1) is an
al ternate-neans statute is a question of statutory interpretation,
see 501 U S. at 636, 111 S.Ct. at 2499, that appears not to have
her et of ore been deci ded. However, United States v. Correa-Ventura,
6 F.3d 1070 (5th G r.1993), held that section 924(c)(1) did not
require jury unanimty with respect to the particular firearmused.
I n reachi ng that conclusion, the court thought it significant that
the offense is not the nmere carrying or use of a firearm but,
rather, its enploynent in the conm ssion of another predefined
f el ony; that the statute was akin to a penalty enhancenent
provi si on; and that the legislative history reflected a

Congr essi onal purpose to achi eve nmaxi mum deterrence agai nst using



firearms in connection with another crine. 1d. at 1083. It was
al so influenced by decisions that the nunber of firearnms used is
irrelevant for conviction; wuse of nore than one will not support
nore than one conviction based on the sane predicate offense. |Id.
at 1085; see also United States v. Privette, 947 F.2d 1259, 1262-
63 (5th Cir.1991) (use of nore than one gun wll not support
multiple counts for use of firearmduring single drug trafficking
of fense), cert. denied, 503 U S. 912, 112 S.C. 1279, 117 L.Ed.2d
505 (1992). Conpare, United States v. Ednonds, 80 F.3d 810 (3d
Cir.1996) (en banc) (holding jury unanimty required on predicate
felony offenses for violation of continuing crimnal enterprise
statute, 21 U. S.C. § 848).

The reasoning of Correa-Ventura is persuasive and suggests
that jury unanimty is not required with respect to the "use" and
"carry" elenments. That conclusion appears also to be inplicit in
courts' articulation of the proof required for conviction. For
instance, the Tenth Circuit has described the requisite proof as
follows: "(1) the defendant conmtted the underlying crinme; (2)
t he defendant " used ' or "carried ' a weapon, (3) the use or
carriage of the weapon was "during and in relation to' the drug
trafficking crime." United States v. Richardson, 86 F.3d 1537
1546 (10th Cir.1996) (enphasis added). And in United States v.
Ri ascos- Suarez, 73 F.3d 616, 622 (6th G r.1996), the court said
that "under section 924(c)(1), the United States nust prove that
the defendant: (1) carried or used a firearm (2) during and in
relationto a drug trafficking crine.” (Enphasis added.) See al so

Smth v. United States, 508 U. S. 223, 228, 113 S.Ct. 2050, 2053-54,



124 L.Ed.2d 138 (1993) ("By its ternms, the statute requires the
prosecution to make two showi ngs. First, ... that the defendant
"use[d] or carrie[d] a firearm' Second, ... that the use or
carrying was "during and in relation to" a "crine of violence or
drug trafficking crine." ").

The Suprene Court's Bailey opinion also supports the
conclusion that section 924(c)(1l) is an alternate neans statute.
The Court stated that "Congress has specified two types of conduct
with a firearm "uses' or "carries." " --- US ----, ----, 116
S.C. 501, 507, 133 L.Ed.2d 472 (1995). Consequently, "[while a
broad reading of "use' wundermnes virtually any function for
"carry,' a nore limted, active interpretation of "use' preserves
a neaningful role for "carries' as an alternative basis for a
charge."” I1d. Thus, Congress provided "tw alternate bases for a
section 924(c)(1) conviction—uses or carries'...." 1d. at ----,
116 S. . at 507.

Wiile it is thus clear that a general verdict under section
924(c)(1) wll be sustained so long as the evidence is sufficient
to establish one of the neans of violating it, the question remains
whet her, under Giffin v. United States, 502 U S. 46, 112 S.C
466, 116 L.Ed.2d 371 (1991), a general verdict can stand where one
of the possible bases of conviction rests on a legally erroneous
i nstruction.

The courts confronted with this problem under section
924(c)(1) have dealt with it by applying the plain-error rule.
Thus, in United States v. Baker, 78 F. 3d 1241, 1247 (7th G r.1996),

the court affirnmed the conviction where the defendant's gun was



found resting underneath the driver's seat of his car when he was
stopped carrying a quantity of crack and there was no evi dence of
"use" as opposed to "carry." The court held that "a properly
instructed jury [woul d] have concluded that [defendant] "carried"
the gun.” 1d. See also United States v. Richardson, 86 F.3d 1537
(10th G r.1996) (conviction affirnmed under the "carrying"” prong
where there was no evidence of "use" but evidence established that
t he defendant was arrested en route to a drug transaction with one
gun in his pocket and another on the front seat of his truck);
United States v. Pinentel, 83 F.3d 55, 59-60 (2d G r.1996).

A court nust, however, be able to "determ ne with absolute
certainty that the jury based its verdict on the ground on which it
was properly instructed.” United States v. MIller, 84 F.3d 1244,
1257 (10th G r.1996). In Mller, the court reversed a conviction
based on evidence that a bag found in the back of defendant's van
contained, along with drugs and drug paraphernalia, two |oaded
weapons, holding that "it is possible that the jury convicted ..
sol ely because it found he "used' the firearns nerely by concealing
themin the van, which directly conflicts with Bailey." Id.

Simlarly, in United States v. Thomas, 86 F.3d 647 (7th
Cr.1996), in addition to evidence of "carrying," evidence was al so
of fered that defendants owned handguns whi ch they kept at hone for
pr ot ecti on. The court reversed the conviction, holding that
because "the jury may well have relied upon this evidence in
convicting the defendants ... we are not convinced that a properly
instructed jury would have convicted ... [under] 18 US. C 8§

924(c)(1)." 1d. at 650-51.



W are convinced that in this case, the jury based its
verdict on the ground on which it was properly instructed. The
evi dence of the "carrying" of a firearmwas overwhel m ng, and t here
was a conpl ete absence of evidence fromwhich the jury could have
found "use," as opposed to "carrying,” under the erroneous
instruction. W conclude that a properly instructed jury would
have found Range guilty of carrying a firearm during and in
relation to a drug trafficking offense.

[11. THE EVI DENTI ARY RULI NG

Range's final contention is that his conviction on all counts
nmust be reversed because the trial court erred in curtailing his
cross-exam nati on of Agent Metzger.

Evidentiary rulings are reviewed for abuse of discretion
United States v. Beasley, 72 F. 3d 1518, 1524 (11th Cr.1996), cert.
denied, --- US ----, 116 S.C. 2570, 135 L.Ed.2d 1086 (1996);
United States v. Smth, 918 F.2d 1501, 1510 (11th C r.1990), cert.
deni ed, 502 U.S. 890, 112 S.C. 253, 116 L.Ed.2d 207 (1991), and
cert. denied, 502 U. S 849, 112 S.C. 151, 116 L.Ed.2d 117 (1991).
The trial court has broad discretion in determning the
adm ssibility of evidence. United States v. Hurley, 755 F.2d 788,
790 (11th G r.1985). "Even where an abuse of discretion is shown,
non-constitutional evidentiary errors are not grounds for reversal
absent a reasonable likelihood that the defendant's substantia
rights were affected.” United States v. Sellers, 906 F.2d 597, 601
(11th Cir.1990).

On direct examnation, Agent Metzger testified regarding

statenents made by Range after the arrest which showed that Range



knew that the gun and noney were in the car he had been driving.
The court barred further testinony as to the balance of Range's
post-arrest statenents. Range made a proffer that continued
cross-exam nation of Agent Metzger woul d establish that Range had
stated that co-defendant Mathis had placed the gun and the noney in
the car and had given himinstructions to go to the restaurant.
The court barred this Iine of questioning on Bruton grounds because
t he statenment incul pated Range's co-defendant. Range argues that
because the governnent "opened the door" by offering a portion of
his statenents through Agent Metzger's testinony, he was entitled
to put into evidence "the bal ance of his statenent.” W disagree.

The rul e of conpl eteness on which Range relies is enbodied in
Fed. R Evid. 106. Rule 106 provides that when a witing or recorded
statenment is introduced by a party, an adverse party may require
the introduction ... of any other part ... which in fairness ought
t o be consi dered contenporaneously withit. Fed.R Evid. 611(a) has
been read to i npose the sane fairness standard upon conversati ons.
United States v. Haddad, 10 F.3d 1252, 1258 (7th Cir.1993); United
States v. Castro, 813 F.2d 571, 576 (2d G r.1987), cert. deni ed,
484 U.S. 844, 108 S.Ct. 137, 98 L.Ed.2d 94 (1987). Under the Rule
106 fairness standard, the excul patory portion of the defendant's
statenment shoul d have been admtted if it was relevant to an i ssue
in the case and necessary to clarify or explain the portion
recei ved. Haddad, 10 F.3d at 1259.

I n applying the Rul e 106 fairness standard anal ysis, we first
exam ne the remaining portions of Range's statenment to determ ne

whet her it was relevant to an issue in the case. Section 924(c) (1)



puni shes one who knowingly carries a weapon during and in relation
to a drug trafficking offense. Owmnership of the gun or the
identity of the person who placed the gun in the car is irrel evant
to the determ nation whether there has been a violation of section
924(c)(1). The government sought to establish through its
introduction of Range's statenent that he knew about both the
weapon and the noney in the car, knew about the underlying drug
trafficking offense, and knew that he was physically transporting
t he weapon and noney. Accordingly, the portion of the statenent
redacted in which Range stated that Mathis had placed the gun in
the car was irrel evant.

However, nore inportantly, if the court had all owed Range to
cross-exam ne Agent Metzger as to the redacted portion of the
statenment, co-defendant Mathis would have been deprived of his
Si xth Amendnent right to confront the w tnesses against him See
Bruton v. United States, 391 U S. 123, 88 S. C. 1620, 20 L.Ed.2d
476 (1968) (holding that the admssion of a nontestifying
defendant's confession, inplicating his co-defendant in the crine,
vi ol ates the co-defendant's rights under the Confrontation clause
of the Sixth Anmendnment). Wen nmultiple defendants are invol ved and
statenents have been redacted to avoid Bruton problens, the "rule
of conpl eteness” is "violated only when the statement inits edited
form ... effectively distorts the neaning of the statenment or
excl udes i nformati on substantially excul patory of the nontestifying
def endant . " United States v. Lopez, 898 F.2d 1505, 1511 n. 11
(11th G r.1990) (citing United States v. Smth, 794 F. 2d 1333, 1335
(8th Cir.1986), cert. denied, 479 U S. 938, 107 S.C. 419, 93



L. Ed. 2d 370 (1986)). Here, the redacted version did not distort
Range's statemnent.

Gven the trial court's obligation to protect both the
interests of Range's co-defendants and the interest in judicial
econony, United States v. Castro, 813 F.2d 571, 576 (2d G r.1987),
cert. denied, 484 U S. 844, 108 S.Ct. 137, 98 L.Ed. 2d 94 (1987), we
cannot say that the court abused its discretion in limting the
cross-exam nati on of Agent Metzger.

AFFI RVED.



