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KRAVI TCH, Circuit Judge:

The issue presented in this case is whether admttedly dead
"root systens" renmaining frommarijuana plants harvested weeks or
nmont hs before police seizure may be counted along with seized
living plants as marijuana "plants" for sentencing purposes. W
hol d that dead, harvested root systems are not "plants"” within the
meaning of 21 U S.C. 8§ 841(b) and the "equival ency provision" of
us s G 8§ 2D1L. 1(c), n.*, T 5. Accordingly, we VACATE the
defendant's sentence and REMAND for resentencing.

l.

Appel | ant Maurie Shields and Joseph O Reilly® grew marijuana
in a house the two were leasing in Marietta, Ceorgia. Wen |aw
enf orcenment agents searched t he house, they found 27 |live marijuana
pl ant s. They also discovered a trash can containing 26 dead

crunbling roots, each attached to a small portion of the stalk

'OReilly is not a party to this appeal



("root systens"), remaining from previously-harvested plants.
Shields and O Reilly each pleaded guilty to charges of conspiracy
to manufacture marijuana in violation of 21 U. S.C. 88 841 and 846.
At his sentencing hearing, Shields testified that what the
agents counted as 26 separate dead plants were actually the remains
of 6 to 8 nulti-stalked plants that had been split apart during
harvesting, | eaving each stalk with a partial root system Shields
argued that he thus should be sentenced on the basis of only 33 to
35 marijuana plants. After view ng a videotape of the seized root
systens bei ng i nspected and counted by the agents at the scene, the
district court specifically discredited Shields's testinony and
credited the testinony of the law enforcenent officers who
conducted the search. The court accordingly found that the root
systenms were derived from 26 predecessor marijuana plants.?

The di strict court noted that Shields's codefendant, O Reilly,
had been sentenced on the basis of only the 27 live marijuana
plants (wthin the Cuideline-mandated sentencing range of 10-16
nmont hs) because the governnent conceded that it could not show,
even by a preponderance of the evidence, that OReilly conspired
with Shields to grow the 26 previously-harvested plants. The
district court commented that if Shields were held accountable for
53 plants, his Cuideline-nmandated sentencing range woul d be 33-41

months,® and that it was troubled by the threefold disparity

After an independent review of the record, we cannot say
that the district court's determ nation of the nunber of
predecessor plants fromwhich the dead root systens came was
clearly erroneous. See 18 U S.C. § 3742(e).

*The Sentencing Guidelines require significantly |onger
sentences for offenses involving fifty or nore plants. See



between O Reilly's and Shields's sentences. Neverthel ess, because
it concluded the 26 root systenms were plainly marijuana plants
under the sentencing statute and the Quidelines, the court
sentenced Shields to 33 nonths i nprisonnent, the | owest perm ssible
Gui deline alternative.
.
A
On appeal, Shields contends that the district court erred in
counting any of the 26 root systens as nmarijuana plants for the
pur pose of sentencing. Because this claimdiffers sonewhat from

the argunent Shields posited in the district court,*

we initially
nmust determ ne whether Shields nmay raise it for the first tine in
this court.

The treatnent of sentencing objections in this circuit is
governed by United States v. Jones, 899 F.2d 1097, 1102-03 (11th
Cr.), cert. denied, 498 U S. 906, 111 S.C. 275, 112 L.Ed.2d 230
(1990), overruled on other grounds, United States v. Mrrill, 984
F.2d 1136, 1137 (11th Cr.1993) (en banc). |In Jones, we required
the district courts, after conducting the sentencing hearing,
stating their factual findings, applying the G@uidelines, and
i nposi ng sentence, to "elicit fully articulated objections" to

their "ultimate findings of fact and conclusions of law " Id. at

1102. W noted that "[w here the district court has offered the

Uus s G § 2D1.1(c), n.*, § 5.

I'n the district court, the dispute centered on whet her
there were 6-8 or 26 harvested plants, and all parties assuned
t hat however many dead plants the court found to exist would be
counted as marijuana plants.



opportunity to object and a party is silent or fails to state the
grounds for objection, objections to the sentence will be waived
for the purposes of appeal ... [absent] manifest injustice.” 1d.
at 1103. As a corollary to this waiver principle, we held that
"[w] here the district court has not elicited fully articul ated
objections following the inposition of sentence, this court wll
vacate the sentence and remand for further sentencing in order to
give the parties an opportunity to raise and explain their
objections.” Id.

Because the district court inthis case failed to conply with
Jones, we ordinarily would vacate the sentence and remand w t hout
reaching the nerits of Shields's argunent. W do, however, have
the discretion to consider sentencing objections, notwthstanding
a "technical violation of Jones," where "the record is sufficient
for meani ngful appellate review " United States v. Cruz, 946 F.2d
122, 124 n. 1 (11th Cr.1991). See also United States v. Costal es,
5 F.3d 480, 483 n. 3 (11th G r.1993) (sane). Because this case
presents a purely | egal question on a conplete record, we exercise
that discretion here, and consider Shields's appeal on the nerits.”

B.

21 US.C. 8 841(b) requires certain mninum mandatory

®Because the appellants in Costales and Cruz did not raise
new sentenci ng argunents on appeal, those cases are not fully
controlling. Nevertheless, the practical considerations
ani mating those deci sions counsel their extension to this
context. At a mnimum Shields is entitled, pursuant to Jones,
to a vacatur of his sentence and a remand for resentencing. At
his resentencing, Shields would naturally raise the argunent he
now advances, and the sanme issue would then be properly
presented, on the sane record, by a subsequent appeal to this
court. Judicial econonmy would be plainly disserved by such a
procedure.



sentences for convictions of controlled substance of fenses, ® based
on either (i) the weight in kilograns of "a m xture or substance
cont ai ni ng a detectable anbunt of marijuana" or (ii) the nunber of
"marijuana pl ants regardl ess of weight." The Sentenci ng Gui delines
el aborate this statutory schene. U S.S.G § 2D1.1(c) sets the base
of fense |l evel for certain drug offenses on the basis of "mari huana"
wei ght in kilograns. The so-called "equival ency provision" then
equates each plant to a kilogram of marijuana if the offense
involved fifty or nore plants, and to 100 grans of marijuana if the
of fense involved fewer than fifty plants.’

Al though 21 U.S.C. 8§ 802(16) defines "mari huana,"” neither the
statute nor the current Cuidelines define "marihuana plant." 8
Inplicit in our recent decisionin United States v. Foree, 43 F. 3d

1572 (11th Cir.1995), however, is the proposition that clearly dead

vegetable matter is not a plant.? In Foree, we concluded that new

°See 21 U.S.C. § 841(a).

‘U.S.S.G § 2D1.1(c), n.*, 1 5 provides: "In the case of an
of fense invol ving mari huana plants, if the offense involved (A
50 or nore mari huana plants, treat each plant as equivalent to
1KG of mari huana; (B) fewer than 50 mari huana plants, treat each
pl ant as equivalent to 100G of mari huana. Provided, however,
that if the actual weight of the marihuana is greater, use the
actual weight of the marihuana.™

8 The Sentencing Conmi ssion has recently suggested anendi ng
US S G 8§ 2D1.1 to define a "plant” as "an organi sm havi ng
| eaves and a readily observable root formation." See Proposed
Amendnents to the Federal Sentencing Cuidelines, 56 CrimL.Rep.
(BNA) 2063, 2088, 2091 (Jan. 11, 1995). The 26 root systens
seized in this case | acked | eaves, and would therefore not be
counted as plants under this proposed definition.

°Accord 1 Gerald T. MFadden, Judy C. darke, & Jeffrey L.
Stani el s, Federal Sentencing Manual § 8.05[1][b] at 8-43 (1994)
("A [marijuana] plant stops being a plant when it is
harvested.").



cuttings and seedlings are not marijuana plants until they devel op
"sone readily observabl e evi dence of root formation.” |1d. at 1581.
In so holding, we explicitly rejected the |ess-stringent proposal
that a cutting may be a plant if "it appears to the court to be a
growng and living thing, even if its root structures are not yet
formed."” 1d. (quoting government's brief). Foree therefore treats
evidence of |ife as a necessary (but alone insufficient)
prerequisite of "planthood," and its reasoning counsels rejection
of the government's converse contention here that dead marijuana
remains are plants sinply because they have roots. ™

Foree suggests that the 26 root systens were not plants;
other circuit precedent expl ai ns how harvested forner plants should
be treated at sentencing. In United States v. Gsburn, 955 F.2d
1500, 1509 (11th Cir.), cert. denied, --- US ----, ----, 113
S.C. 223, 290, 121 L.Ed.2d 160, 215 (1992), we held that

[u] nder section 841(b), a grower who is arrested i medi ately

after she has harvested her marijuana crop will be sentenced

according to the [actual] weight of the marijuana yiel ded by

the crop, ... [y]et a simlarly situated grower, arrested

i medi ately prior to harvesting his crop, wll be sentenced on
a |[presuned] 1000-gramper-plant basis [pursuant to the

1921 U.S.C. § 802(16) does not conpel a contrary result.
The statute defines "mari huana,"” for sentencing purposes, inter
alia as "all parts of the plant Cannabis sativa L., whether
growng or not ... [but] not includ[ing] the mature stal ks of
such plant." The governnent contends that the reference to
"growi ng" marijuana inplies that this definition enbraces plants,
and that the sinultaneous reference to "not [grow ng]" marijuana
therefore requires that both dead and |live plants nust be counted
under 8§ 841(b). The explicit exclusion of mature stal ks from
this statutory provision, however, inplies that it does not
attenpt to define the term"marijuana plant" (as distinguished
from"mari huana"), and is therefore inapposite. Rather, the
reference to "grow ng" marijuana contenplates i mmature cuttings
wi thout roots that are not plants under Foree.



"equival ency provision" of U.S.S.G § 2D1.1(c), n.*, § 5]."
O her decisions in this circuit have noted the sanme anomaly in the
sentenci ng regine. See Foree, 43 F.3d at 1581 ("[U]nder [the
exi sting] sentencing schene, the governnent undeni ably benefits if
it catches a grower before harvest, for after harvest the defendant
woul d have to be sentenced according to the (nmuch |ower) actua
wei ght of the usable portions of the plant (i.e. not stalks or
sterilized seeds).") (enphasis omtted); United States v. Bradl ey,
905 F. 2d 359, 361 (11th Cir.1990) ("Wen marijuana is discovered in
dry leaf form after harvest, the weight neasurenment is
appropriate."). '
C.

The governnent urges that our precedents are distinguishable

“This language is holding rather than dictum because a
determ nation that the statutory schene in fact favored growers
who have just conpleted their harvest over growers who have not
yet harvested their marijuana plants was a necessary predicate to
the Gsburn court's subsequent consideration of the defendants'
constitutional challenge to that sentencing distinction. See
Jean v. Nelson, 472 U. S. 846, 854, 105 S.Ct. 2992, 2996-97, 86
L. Ed. 2d 664 (1985) (prior to reaching any constitutional
questions, federal courts nust consider nonconstitutional grounds
for decision).

2The governnent contends, relying on United States v.
Lewis, 762 F.Supp. 1314 (E.D.Tenn.), aff'd, 951 F.2d 350 (6th
Cr.1991) (table), that the 1988 anmendnent to 8§ 841(b) nade "the
entire plant in effect a m xture or substance contai ning
marijuana" so that "both dead and alive, harvested and
unharvested" plants are marijuana plants under the statute. 1d.
at 1317. If that were the effect of the amendnent, however, the
equi val ency provision in U S.S.G 8§ 2D1.1(c) would be
super fl uous—+nstead of converting each live plant to 1 kg or 100
g of marijuana, the whole plant would sinply be weighed as a
"m xture or substance containing a detectable anount of
marij uana"™ under 8§ 841(b). This result does not appear to be
what Congress intended in introducing alternative "mari huana
pl ant™ nunber and "m xture or substance" weight nethods for
determ ni ng nmandatory sentences.



because the instant case involves manufacturing and conspiracy to
manuf acture plants rather than possession of marijuana plants with
intent to distribute.™ Because Congress intended to treat "plant
growers nore harshly than those convicted of [distribution]
marijuana crinmes," Gsburn, 955 F. 2d at 1509, the governnent argues
that growers of plants and parties to conspiracies to grow plants
should not benefit from the happenstance of the timng of the
harvest. Instead, the governnent suggests, relying on Uni ted

States v. Haynes, 969 F.2d 569 (7th Cir.1992) and its progeny,*

At oral argunent, the government contended that the 26
dead plants were grown during the course of the conspiracy
between O Reilly and Shields, and hence were part of the base
of fense | evel cal cul ation because they were part of Shields's
of fense of conviction. |In the district court, however, the
governnment conceded that it could not show, even by a
preponderance of the evidence, that OReilly was in any way
connected with growing the 26 dead plants. In light of this
concession, we are hard-pressed to see how the 26 plants could
have been grown during the course of the O Reilly/ Shields
conspi racy.

Nevert hel ess, Shields's individual act of
"manuf acturi ng"” the 26 dead plants was "part of the sane
course of conduct or conmmon schene or plan as the offense of
conviction [i.e., the conspiracy to manufacture],"” U S. S G
8 1B1.3(a)(2), and should still be accounted for in
sentenci ng. The governnent now argues that, in both
manuf acturing and conspiracy to manufacture cases,
def endants shoul d be responsible for the nunber of dead
harvested plants produced (even if the dry |eaf weight
measure is proper in possession cases). Wile we ultimtely
di sagree with this proposed distinction, the fact that the
26 dead plants were not part of the manufacturing conspiracy
is not ipso facto fatal to this argunent, as the act of
manuf acturing was "rel evant conduct."”

“See United States v. Atkinson, 15 F.3d 715, 719-20 (7th
Cr.1994) (followi ng Haynes ); United States v. Young, 997 F.2d
1204, 1209 (7th G r.1993) (sane); United States v. Montgonery,
990 F.2d 266, 269 (7th Cr.1993) (sane); but cf. United States
v. Young, 34 F.3d 500, 506 (7th Cr.1994) (marijuana
manuf act uri ng co-conspirator who nerely brokered sale of certain
guantity of consumabl e marijuana and was not part of conspiracy
when plants were grown had to be sentenced on basis of weight of



that it should be permtted to show by circunstantial evidence how
many al ready- harvested, |ong-dead plants were grown by defendants
charged wi th manufacturing or conspiracy to manufacture during the
time-frame alleged in the indictnment.® Al ternatively, the
governnment argues that because the object of Shields's conduct was
to grow a certain nunber of plants, he should be held accountabl e
for what he intended to acconpli sh. 16 Under either theory,
according to the governnent, the district court properly sentenced
Shields by applying the 1 kg/plant equivalency to the nunber of

dead pl ants. '’

harvested dry | eaf for which he bargai ned because he coul d not
have reasonably foreseen underlying nunber of plants grown by
conspiracy). Al of these cases involved Haynes's
coconspirators.

®The Haynes court reasoned that the |ast sentence of the
US S G 8§ 2D1.1(c), n.*, § 5 equival ency provision (the
"proviso") required that "the weight calculated with the [1
kg/ pl ant] conversion factor," based on the nunber of dead,
harvested plants, should be used "if it is greater than the
actual weight of the consumabl e marijuana” produced. Id. at 572.
| f courts nmust "automatically base sentence[s] upon the actual
wei ght of consunmabl e product™ once the plants have been
harvested, the court opined, the proviso "would be superfluous."”
| d.

®See Atkinson, 15 F.3d at 719-20 (object of conspiracy was
not sinply to produce a quantity of dry |eaf marijuana but also
to grow underlying nunber of plants, and defendant should
t herefore be sentenced based on nunber of harvested plants rather
t han anount of consumabl e marijuana produced); United States v.
Phillips, No. 94-5140, 1995 W. 82503 at *5-*6 (4th Gr. Feb. 27
1995) (per curiam (2-1) (200 seeds that never germ nated and
died after planting could be counted as marijuana plants in
sent enci ng of manufacturing conspiracy defendant because he
intended to grow plants); «cf. US S G § 2D1.1, comment. (n. 12)
(drug quantity in conspiracy cases calculated, in certain
i nstances, by reference to anount defendant intended to produce).

YAccord United States v. Wlson, --- F.3d ----, ----, 1995
W. 82877 at *3 (8th Gr.1995) (follow ng Seventh GCircuit;
manuf act uri ng conspi racy defendant could be sentenced by applying



The governnent, however, overlooks the fact that the
defendants in Osburn were convicted of conspiracy to manufacture
marijuana plants, and the defendants in Bradley were convicted of
manuf acturing marijuana plants. See Osburn, 955 F.2d at 1502;
Bradl ey, 905 F.2d at 361. CQur decisions therefore contenplate the
use of actual post-harvest weight of consunmable marijuana, rather
t han presuned wei ght derived fromthe nunber of harvested plants,
for sentencing in manufacturing and conspiracy to manufacture, as
wel | as possession, cases. See also United States v. Young, 39
F.3d 1561, 1571-72 (11th G r.1994) (inplicitly approving, wthout
comment, the sentencing of nenbers of nmarijuana grow ng and
di stribution conspiracy based on wei ght of dry | eaf produced rat her

t han nunber of plants grown).'®

the 1 kg/plant equival ency provision to nunber of

previ ousl y- harvested, now dead plants); United States v. Wgner,
--- F.3d ----, ----, 1995 W 32008 at *3 (9th Cir.1995)
(declining to foll ow Gsburn and foll owi ng Haynes); nmanufacturing
def endant properly sentenced based on circunmstantial evidence of
nunber of plants grown over course of operation because "one

ki | ogram conversion ratio applies even when |ive plants are not
seized"); see also United States v. Lewis, No. 91-5729, 951 F.2d
350 (table), 1991 W 278965 at *2 (6th Cir. Dec. 30, 1991) (20
dead root balls could be counted as marijuana plants for

sent enci ng because they "were evidence that [defendant] had

manuf actured those twenty plants during the rel evant period"
charged in the indictnment), aff'g 762 F. Supp. 1314, 1317

(E. D. Tenn. 1991) ("neither the statute nor the Cuidelines nmakes
any distinction between |live and dead plants or between harvested
and unharvested plants"); «cf. United States v. Mrphy, 979 F. 2d
287, 290 (2nd Cir.1992) (dictum ("[I]f there is proof that a

def endant has recently harvested ... and the marijuana in his or
her possession is the fruit of those poisonous plants, then that

i ndi vi dual shoul d be sentenced as if the plants had not yet been
harvested.") (enphasis added).

®Accord United States v. Stevens, 25 F.3d 318, 321-23 (6th
Cir.1994) (follow ng Gsburn; declining to follow Haynes )
(equi val ency provision applies only to live plants, and dead
pl ants nust be accounted for based on wei ght of possessed or
distributed dry |eaf marijuana produced fromthem; United



Furthernore, Foree explicitly rejected the contention that
sentenci ng cal culations in marijuana plant cases are gui ded solely
by reference to the defendant's intent. See Foree, 43 F. 3d at 1581
n. 13. In such cases, the conspirators intend both to grow plants
and to harvest themand produce dry | eaf marijuana. The fact that
8 841(b) creates alternative plant nunber and marijuana wei ght
sentencing regines inplies that growers should not continue to be
puni shed for plants when those plants cease to exist. Accord
Stevens, 25 F.3d at 322-23 (canvassing legislative history of 8§
841(b) and concl udi ng that dichotonobus sentencing schene requires
transition from plant nunber to nmarijuana weight nethod after
harvest); but see Wegner, --- F.3d at ---- (statute does not
require that "reliable evidence as to plants, even if not seized,
must be for sentencing purposes transforned into evidence of a
proportionate amount of dry harvested marijuana").

Because we do not agree that Foree, Osburn, and Bradley are
di stingui shable fromthis case, the governnent's reliance on Haynes

and Atkinson is unavailing.®

States v. Blune, 967 F.2d 45, 49 (2nd G r.1992) (follow ng Gsburn
(sane); see also United States v. Curtis, 965 F.2d 610, 616

(8th Cir.1992) (noting district court's elimnation, at

sent enci ng of manufacturing conspiracy defendant, of "those

[ marijuana] plants which appeared to be dead or dying").

W are, in any event, unpersuaded by the reasoning of
Haynes. The third sentence of U S.S.G § 2D1.1, comrent.
(backg'd), 1 4 (Nov. 1994) provides: "For cases involving fewer
than fifty plants, the Comm ssion has adopted an equi val ency of
100 grans per plant, or the actual weight of the usable
mari j uana, whichever is greater” (enphasis added). The
Background Commentary therefore nmakes clear that the Sentencing
Conmi ssion intended the equival ency provision proviso, on which
Haynes primarily relied, to apply only in cases involving fewer
than fifty plants. Because Haynes involved nore than fifty
pl ants, the proviso could not have mandated the Seventh Circuit's



[l
We therefore reaffirmthat dead, harvested root systens are
not marijuana plants for sentencing purposes irrespective of
whet her t he def endant i s convicted of possession, manufacturing, or
conspiracy to manufacture marijuana plants. *® W leave it to the
district court to decide, in the first instance, how the 26 dead
root systens should be accounted for in sentencing in this case (as

they cannot be counted as plants). *  Accordingly, we VACATE

conclusion that dead marijuana plants nmay be resurrected for
sentencing. Cf. Hadfield v. United States, No. 92-1508, 979 F. 2d
844 (table), 1992 W 340307 at *6 n. 2 (1st Cr. Nov. 20, 1992)
(characterizing as "erroneous"” the proposition that "a prosecutor
can use the drug equivalency tables in the Sentencing Cuidelines
to convert an offender's possession of dried marijuana into
possessi on of marijuana plants").

W note, however, that our holding is a linited one. In
this case, the 26 root systens were both clearly harvested and
clearly dead. W express no opinion on any of the follow ng:

(1) at what point a plant beconmes "dead"; (ii) how a dead pl ant,
either still planted, or already renmoved fromthe soil, should be
accounted for if it has not yet been harvested; and (iii) if
dead but harvested plants are treated differently from dead but
unharvested plants, at what point a plant beconmes "harvested."
Conpare United States v. Cody, 7 F.3d 1523, 1527 (10th Cir.1993)
(counting "991 growi ng plants and 37 drying plants” w thout

di scussi on of whether the "drying" plants were either harvested
or dead). Furthernmore, we do not decide whether circunstanti al
evi dence of the nunber of previously-harvested plants may be

i ntroduced for non-sentencing purposes. See United States v.
Lennick, 18 F.3d 814, 820 (9th Cir.1994) (governnment entitled to
rely, at trial, on circunstantial evidence to estinmate nunber of
pl ants manuf actured and harvested during of fense period, where

i ndi ctment charged specific nunber of plants), cert. denied, ---
us ----, 115 S .. 162, 130 L.Ed.2d 100 (1994).

“'Deci si ons of the Second and Sixth Circuit suggest one
possi bl e nethod. See Stevens, 25 F.3d at 322-23 ("The proper way
to calculate the quantity of marijuana for sentencing ... is to
apply the [equival ency] provision only to Iive marijuana plants
found. Additional anounts for dry |leaf marijuana that a
def endant possesses—er narijuana sales that constitute "rel evant
conduct" that has occurred in the past—are to be added based upon
the actual weight of the marijuana and not based upon the nunber
of plants fromwhich the marijuana was derived.") (enphasis



Shields's sentence and REMAND to the district court for

resent enci ng and ot her proceedi ngs consistent with this opinion.

added); Blune, 967 F.2d at 49-50 (district court nust sentence
def endant based on average yield of dry | eaf produced by dead,
harvested plants over course of grow ng conspiracy).



