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Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:93-CR-248-01-RCF), R chard C. Freeman,
Judge.
Bef ore TJOFLAT, Chief Judge, and KRAVI TCH, HATCHETT, ANDERSON,
EDMONDSQON, COX, BI RCH, DUBI NA, BLACK, CARNES and BARKETT, Circuit
Judges.

COX, Circuit Judge:

The primary issue in this appeal is whether, under 21 U S.C
8§ 841 and U.S.S.G 8§ 2D1.1, a narijuana grower who is apprehended
after his marijuana crop has been harvested should be sentenced
according to the nunber of plants involved in the offense or
according to the weight of the marijuana. A panel of this court
hel d that, under our precedents, a grower who i s apprehended after
harvest may not be sentenced according to the nunber of plants
i nvol ved. United States v. Shields, 49 F.3d 707, 712-13 (1l1lth
Cr.1995). W vacated the panel opinion and granted rehearing en
banc. United States v. Shields, 65 F.3d 900 (11th Cr.1995). W
hol d that a defendant who has grown and harvested marijuana pl ants
shoul d be sentenced according to the nunber of plants invol ved, and
affirmthe district court.

| . Background

Mauri e Shi el ds and Joseph O Reilly rented a house in Marietta,



Ceorgia, where they grew marijuana in the basenent. When | aw
enforcement officers searched the house, they discovered 27 live
marijuana plants in a hydroponic garden. During the search, the
of ficers al so discovered a trash can whi ch contai ned the remai ns of
marijuana plants that Shields previously had harvested. The
officers identified the dead plant matter as the remains of 26
separate marijuana plants. The search of the residence, including
the officers' count of the harvested marijuana plants, was
vi deot aped.

Shi el ds was convicted on his plea of guilty to one count of
conspiracy to manufacture marijuana, in violation of 21 U S.C 8§
846 (1994). In the presentence investigation report ("PSI"), a
probation of ficer described Shields's offense conduct as invol ving
53 marijuana plants, and concl uded that the appropriate guidelines
sentencing range was 33 to 41 nonths inprisonnent. Thi s
recommended sentence was calculated using the "equival ency
provision” of US S.G 8§ 2D1.1 n. *, which at that tinme required
significantly greater sentences for offenses involving 50 or nore
marijuana plants than for offenses involving |l ess than 50 pl ants.
Shi el ds objected to the PSI on the ground that his of fense i nvol ved
only 34 pl ants.

Shields was sentenced in Cctober 1993. At the sentencing
heari ng, Shields again objected to the calculation of his offense
| evel, arguing that his offense conduct only involved 33 to 35
marijuana plants. The court heard testinony from Shields that the
root systenms found in his basenent were the remains of six to eight

marijuana plants with nultiple stens that he had broken apart when



he harvested them The governnment offered the testi nony of two | aw
enforcenment officers who had participated in the search of
Shields's residence. The officers testified that the dead plant
matter found in Shields's basenment was the remains of 26 marijuana
pl ants, each of which consisted of a conplete root systemattached
to the stemof a plant. The officers testified that if the root
systens and stens had been the remains of fewer than 26 plants,
t hey woul d have seen tears down the side of the plant stens, which
were not present. During the hearing, the district court judge
viewed the portion of the videotape of the search of Shields's hone
in which the officers counted the root systens.

The district court <credited the testinmony of the |[|aw
enforcenment officers over Shields's testinony, finding that the
root systems were the remains of 26 marijuana plants, and that
Shiel ds was responsible for a total of 53 marijuana plants. The
court concluded that Shields's guidelines range was 33 to 41 nont hs
i mpri sonnment, and sentenced himto 33 nont hs i nprisonnent. Shields
appeal s his sentence.

1. Discussion
Shields's primary argument on this appeal is that the
district court msapplied 21 U S.C. § 841 and U.S.S.G § 2D1.1 when
it calculated his sentence using the nunber of the harvested plants

rather than the wei ght of the marijuana derived fromthose plants."

'Shi el ds repeats the argument he nmade at the sentencing
hearing that the dead plant matter represents six to eight plants
rather than 26 plants. W find this argunment neritless. The
district court's finding that the dead plant matter was the
remai ns of 26 plants is supported by the testinony of the | aw
enforcenent officers and thus is not clearly erroneous. See
United States v. Robinson, 935 F.2d 201, 205 (11th G r.1991),



Shields failed to object to his sentence on this ground at his
sentenci ng hearing. But the district court failed to elicit
objections from the parties at the conclusion of the sentencing
hearing, as required by United States v. Jones, 899 F.2d 1097,
1102-03 (11th Cr.), cert. denied, 498 U. S. 906, 111 S.Ct. 275, 112
L. Ed. 2d 230 (1990), overruled on other grounds, United States v.
Morrill, 984 F.2d 1136 (1993) (en banc), and the panel concl uded
that this was a proper case for the exercise of the court's
di scretion to address on the nerits an argunent raised for the
first tinme on appeal. Shields, 49 F.3d at 709. Both parties ask
us to address the nerits of this issue. W elect to do so, and
therefore need not decide whether the panel correctly concl uded
that the court nust either address this issue on its nerits or
vacate the sentence and remand for resentencing. 1d. at 709 & n.
5.

The base offense level for <certain drug offenses is
calculated using the Drug Quantity Table at 8§ 2D1.1 of the
sentencing guidelines. See United States Sentencing Conmm ssion
Gui del i nes Manual, 8 2Dl1.1(c) (Nov. 1992). In the version of the
gui del i nes which applied at the tinme of Shields's sentencing,? the
Drug Quantity Tabl e assigns offense levels for marijuana of fenses
according to the weight of marijuana neasured in granms or

kil ograns. For offenses involving marijuana plants, the nunber of

cert. denied, 502 U.S. 1037, 112 S.Ct. 885, 116 L.Ed.2d 789
(1992) (holding that a district court's factual findings
regardi ng drug quantity are reviewed for clear error).

’As a general rule, we apply the guidelines in effect at the
time of a defendant's sentencing hearing. United States v.
Wl son, 993 F.2d 214, 216 (11th G r.1993).



plants is converted to weight using an "equival ency provision,"
whi ch reads:

In the case of an offense involving mari huana plants, if
the offense involved (A) 50 or nore marihuana plants, treat
each pl ant as equivalent to 1 KG of mari huana; (B) fewer than
50 mari huana plants, treat each plant as equivalent to 100 G
of mari huana. Provided, however, that if the actual wei ght of
the marihuana is greater, use the actual weight of the
mar i huana.

U S.S.G § 2D1.1(c) n. *. ® The equivalency ratio for offenses
involving nore than 50 plants (one plant equals one kil ogram
marij uana) was derived fromthe statute that sets mandatory m ni num
penalties for offenses involving marijuana and marijuana plants.
US S G §2D1.1 conment. (backg'd); see 21 U.S.C. 8§ 841(b)(1) (A,
(B), (D) (1994) (setting, for exanple, aten-year mandatory m ni num
for offenses involving at | east 1000 ki | ogranms of marijuana or 1000
marijuana plants). The equivalency ratio for offenses involving
| ess than 50 plants (one plant equals 100 granms marijuana) was
intended to approximate the average actual yield of a marijuana
pl ant . US S G 8§ 2D1.1 conmment. (backg'd). W have held that
there i s a reasonabl e basis for penalizing offenses invol ving 50 or

nore plants nore harshly than offenses involving less than 50

®Section 2D1.1 has been amended, and the current version
est abl i shes a uni form 100- gram per-pl ant equival ency rati o.
U S S G App.C. (amend. 516) (effective Nov. 1, 1995). The
Sent enci ng Conmi ssion has listed this anendnent as one subject to
retroactive application. U S S. G § 1B1.10 (Nov. 1995). Under
18 U.S.C. § 3582(c)(2) (1994), Shields may petition the district
court to nodify his sentence. Shields has not filed such a
petition or raised the issue of the retroactivity of the
amendnent on appeal, so a remand on this issue would be
i nappropriate. Cf. United States v. Vasquez, 53 F.3d 1216, 1227-
28 (11th G r.1995) (remanding to the district court the issue of
whet her a defendant was entitled to a nodification of his
sentence where the defendant raised the issue of retroactivity
for the first time on appeal).



pl ant s. United States v. Gsburn, 955 F.2d 1500, 1507-09 (11th
Cr.), cert. denied, 506 U S. 878, 113 S.C. 223, 121 L.Ed.2d 160
(1992).

Shi el ds argues that the district court erred in applying the
equi val ency provision of 8 2D1.1 to his case because the dead
plants found in his basement were not "marijuana plants” within the
meani ng of the guideline. As authority for the proposition that
the term"marijuana plants" as used in the guideline includes only
living plants, he cites United States v. Foree, 43 F.3d 1572, 1581
(11th G r.1995) (holding that marijuana cuttings and seedlings are
not "marijuana plants"” for purposes of 8 2Dl1.1 unless they have
"some readily observable evidence of root formation") (quoting
United States v. Edge, 989 F.2d 871, 877 (6th Cir.1993)).* Under
Shields's reading, the equivalency provision of 8§ 2D1.1 applies
only to marijuana growers who are apprehended prior to harvest.
See United States v. Stevens, 25 F.3d 318, 322-23 (6th Cr.1994)
(holding that the equivalency provision only applies when |ive
marijuana plants are found); United States v. Blune, 967 F.2d 45,
49 (2d Cir.1992) (sane).

The plain |anguage of the equivalency provision and the
statute on which it was based lead us to reject Shields's
interpretation. See U S.S.G § 2D1.1; 18 U.S.C. §8 841(a). By its
own terns, the equivalency provision applies to "offense[s]

invol ving marijuana plants.” Simlarly, the statute sets mandatory

‘Because we sit en banc, we are not bound by the decisions
of prior panels. See Bonner v. City of Prichard, 661 F.2d 1206,
1209 (11th G r.1981) (establishing the rule that El eventh G rcuit
panel decisions may only be overruled by the en banc court).



m ni mum sentences for violations of § 841(a) "involving" a
speci fied nunber of "marijuana plants.” Nothing in the text of §
2D1.1 or 8 841(b) suggests that their application depends upon
whether the marijuana plants are harvested before or after
authorities apprehend the grower. United States v. Wl son, 49 F. 3d
406, 410 (8th GCr.), cert. denied, --- US ----, 116 S.C. 384,
133 L. Ed. 2d 306 (1995) (relying on the plain |anguage of § 2D1.1 in
rejecting the argunent that the equival ency provision only applies
to live plants seized); United States v. Haynes, 969 F.2d 569,
571-72 (7th G r.1992) (sane).

An interpretation of 8 2D1.1 that is not supported by the text
of the guideline and depends on a state of affairs discovered by
| aw enforcenent authorities is contrary to the principle that
gui deline ranges are based on relevant conduct. See U S. S .G 8§
1B1. 3. The qguidelines broadly define "relevant conduct,” which
i ncl udes, anong ot her things, "all acts and om ssions commtted ..
by the defendant ... that occurred during the conm ssion of the
of fense of conviction.” 1d. (enphasis added). W hold that, where
there is sufficient evidence that the relevant conduct for a
defendant involves growing nmarijuana plants, the equivalency
provision of 8§ 2D1.1 applies, and the offense |evel is calcul ated
usi ng the nunber of plants. Accord United States v. Wegner, 46
F.3d 924, 928 (9th Cr.1995); WIlson, 49 F. 3d at 410; Haynes, 969
F.2d at 572.°

°Shi el ds's reliance on Foree is msplaced. |In that case,
t he defendants' offenses involved marijuana cuttings and
seedlings, and we were required to deci de whether marijuana
cuttings and seedlings were "marijuana plants" within the neaning
of § 2D1.1. 43 F.3d at 1579. W are not required to further



There i s nore than sufficient evidence that Shields's rel evant
conduct included cultivating and harvesting a first crop of
marijuana plants in addition to the growing crop found by
governnent agents.® In fact, there is no real dispute concerning
this issue. Shields hinself testified that the dead root systens
were the remains of marijuana plants that he cultivated and
har vest ed.

AFFI RVED.

KRAVI TCH, Circuit Judge, concurring:

Al t hough the three judge panel in this case found itself bound
by United States v. Foree, 43 F.3d 1572 (11th G r.1995), and United
States v. Gsburn, 955 F.2d 1500 (11th Cr.), cert. denied, 506 U S.
878, 113 S. . 223, 121 L.Ed.2d 160 (1992), having considered the
case en banc | agree with the opinion of the court. I wite
separately to alert sentencing courts to a potential problemin
applying the rule established by this opinion.

There could be a double-counting problem wth punishing
def endants both for grow ng marijuana pl ants based on t he nunber of

pl ants involved, and for possessing the marijuana derived from

define the term"marijuana plants” in this case, because, as we
di scuss below, there is sufficient evidence that Shields's

of fense involved a first crop of marijuana plants that were |ive
and mat ure.

®Shi el ds's involvemrent with the first crop of marijuana
pl ants was not part of the manufacturing conspiracy for which he
was convicted. The governnent conceded at sentencing that it
coul d not show by a preponderance of the evidence that O Reilly,
Shields's sole co-conspirator, was in any way connected to the
first crop. But Shields's manufacture of the first crop is
conduct that is relevant to the determ nation of his guideline
range because it was "part of the sane course of conduct or
common schenme or plan as the offense of conviction.” US. S.G 8§
1B1. 3(a) (2).



t hose sanme plants based on the weight of the dry |eaf nmarijuana
possessed. W shoul d be concerned in cases |like this one that the
governnent, upon finding both harvested, rotting plants and a
quantity of dry leaf marijuana derived from those plants, m ght
count the sane nmarijuana against the defendant tw ce: once by
using the dead plants as evidence of previously living plants in
sentencing for growing, and again by weighing the dry |eaf
marijuana in sentencing for possession. This problem does not
arise if defendants can be sentenced for grow ng based only on the
nunber of live plants discovered by the police; thus, the panel
opinion in Shields had the virtue of establishing a prophylactic
rule. | assune, however, that sentencing courts wll be able to
nmoni tor and prevent such doubl e-counting on a case-by-case basis
(and that |law enforcement officials and prosecutors wll not

intentionally overreach).



