United States Court of Appeals,
El eventh Grcuit.
No. 93-9225.
UNI TED STATES of Anerica, Plaintiff-Appellee,
V.
Fernando SM TH, Def endant - Appel | ant .
June 9, 1995.

Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:93-CR138-2), Jack T. Canp, Judge.

Bef ore HATCHETT, Gircuit Judge, HENDERSON, Senior G rcuit Judge,
and YOUNG, Senior District Judge.

HATCHETT, Circuit Judge:

Appel | ant, Fernando Sm th, appeal s his bank robbery conviction
and sentence, asserting that (1) the district court inproperly gave
the jury an instruction pursuant to Allen v. United States, 164
US 492, 17 S.C. 154, 41 L.Ed. 528 (1896); (2) the governnent
presented i nsufficient evidence to sustain his conviction; (3) the
district court erred in enhancing his sentence for possessing a
firearmduring the conm ssion of the crime; and (4) the district
court erroneously sentenced him as a career offender. Smth's
first three grounds for appeal lack nerit and do not warrant
further consideration. W reject Smth's fourth contention that
the Sentencing Commission |acks statutory authority to include
attenpts to commit narcotics crinmes as controlled substances
of fenses for purposes of determ ning career offender status.

BACKGROUND

"Honor abl e George C. Young, Senior U.S. District Judge for
the Mddle District of Florida, sitting by designation.



On July 22, 1993, a jury in the Northern District of Georgia
found Smith guilty of robbing a bank in violation of 18 U S.C. 8§
2113(a). Due to Smth's prior state court convictions in M chigan
for arned robbery and attenpted possession with intent to deliver
cocaine, the district court sentenced him as a career offender,
pursuant to United States Sentencing Guidelines (U S.S.G) section
4B1. 1. On Septenber 28, 1993, the district court inposed a
sentence of 210 nonths of inprisonnment and 3 years of supervised
rel ease.

CONTENTI ONS

Smth contends that he does not have a crimnal history
sufficient to warrant sentencing as a career offender because his
prior state conviction for attenpted possession with intent to
deliver cocaine does not, wunder Congress's mnmandate to the
Sent enci ng Conmm ssion, constitute a "controll ed substance of f ense"
under U.S.S.G 8 4B1.1. Therefore, he argues that the Comm ssion
exceeded its authority in counting attenpts to commt narcotics
crinmes as qualifying offenses for purposes of cal cul ating career
of fender status. Accordingly, he asserts that the district court
erred in sentencing himas a career offender.

The government responds that the Conm ssion possesses
statutory authority to count attenpts to conmt drug crines as
predi cate of fenses for determ ning career offender status; thus,
the district court did not err in its sentencing.

DI SCUSSI ON
This court applies the de novo standard of review when

interpreting questions of Jlaw arising under the Sentencing



Gui del i nes. United States v. Rojas, 47 F.3d 1078, 1080 (1l1th
Cir.1995).
Section 4Bl1.1 of the Sentencing Quidelines classifies a
def endant as a career offender if:
(1) the defendant was at | east eighteen years old at the tine
of the instant offense, (2) the instant of fense of conviction
isafelony that is either a crime of violence or a controlled
substance offense, and (3) the defendant has at |east two
prior felony convictions of either a crine of violence or a
control |l ed substance of fense.
US S G § 4Bl 1. Smth concedes that the first and second
criteria apply to him The question before us, therefore, focuses
on the third requirenent: specifically, whether Smith's prior
conviction for attenpted possession with intent to distribute
cocai ne properly constitutes a "control |l ed substance of fense” under
section 4Bl. 1.
Section 4Bl1.2(2) of the guidelines defines the term

"control |l ed substance of fense" to nean "an of fense under a federal

or state law prohibiting the nmanufacture, inport, export,
di stribution, or dispensing of a controlled substance ... or the
possession of a controlled substance ... wth intent to
manuf acture, inport, export, distribute, or dispense.” US S G 8§

4B1.2(2). Application Note 1 to the comentary to section 4Bl.2
states that a "control | ed substance of fense" includes "the of fenses
of aiding and abetting, conspiring, and attenpting to conmmt such
of fenses. " US S G 8§ 4B1.2, comment. (n. 1). We have held
previously that, when assessing whether to count a prior state
conviction for career of fender sentencing purposes, "a court should
| ook at the elenents of the convicted offense...."” United States

v. Lipsey, 40 F.3d 1200, 1201 (11th G r.1994). Looking at the



el enents of attenpted possession with intent to deliver cocai ne, we
conclude that the conviction at issue is a "controlled substance
of fense” under sections 4B1.1 and 4B1.2(2). |In short, the district
court had anple authority to sentence Smth as a career offender.

Sm th contends, nonethel ess, that the Sentencing Comm ssion
exceeded its statutory authority in including attenpts to commt
narcotics offenses within the purview of section 4Bl.1. Smth
first points to the Background Comrentary to section 4Bl1l.1, which
states, in pertinent part: "28 U S. C. 8 994(h) mandates that the
Conmi ssion assure that certain "career' offenders, as defined in
the statute, receive a sentence of inprisonnent "at or near the
maxi mumtermaut horized.' Section 4Bl1.1 inplenents this mandate."
US S G 8 4B1.1, comment. (backg'd). Based on this comentary,
Smth argues that only those of fenses enunerated in section 994(h)
can serve as predicate controlled substance offenses for section
4B1.1 sentencing purposes.

Section 994(h) provides:

(h) The Commi ssion shall assure that the guidelines
specify a sentence to a termof inprisonnment at or near the
maxi mumterm aut hori zed for categories of defendants in which
t he defendant is eighteen years old or ol der and—

(1) has been convicted of a felony that is—

(A) a crine of violence; or

(B) an offense described in section 401 of the
Control | ed Substances Act (21 U.S.C. 841), sections
1002(a), 1005, and 1009 of the Controlled
Substances I nport and Export Act (21 U S.C. 952(a),
955, and 959) and section 1 of the Act of Septenber
15, 1980 (21 U.S. C. 955a); and

(2) has previously been convicted of two or nore
prior felonies, each of which is—

(A) a crine of violence; or



(B) an offense described in section 401 of the
Control | ed Substances Act (21 U.S.C. 841), sections
1002( a), 1005, and 1009 of the Controlled
Substances I nport and Export Act (21 U S.C. 952(a),
955, and 959) and section 1 of the Act of Septenber
15, 1980 (21 U.S.C. 955a).
28 U S.C. 8§ 994(h). Smth argues that because the offense of
attenpting to comrit a narcotics crine is not "described in" any of
the statutes enunerated in section 994(h)(2)(B), the Conm ssion
cannot lawfully include attenpts as predicate of fenses for purposes
of determning career offender status.'

Smth's position has sone support. The Fifth and District of
Colunmbia Circuits have held that the Conmm ssion exceeded its
authority in including conspiracy to commt a drug offense within
the anbit of section 4B1.1. See United States v. Bellazerius, 24
F. 3d 698, 700-02 (5th Cr.), cert. denied, --- US. ----, 115 S. C
375, 130 L.Ed.2d 326 (1994); United States v. Price, 990 F.2d
1367, 1368-70 (D.C.Cir.1993). 1In so doing, those courts held that
section 994(h) serves as the sole statutory basis for the career
of fender provision. See Bellazerius, 24 F.3d at 702 ("By
identifying section 994(h) as its source of authority, the
Sentencing Commission inpliedly disclained reliance on other
sources of authority."); Price, 990 F.2d at 1369 ("W nust
concl ude that the Conm ssion fashioned Ch. 4, part B solely as an

i mpl ementation of 8§ 994(h).").

Recently, however, this court, in holding that a conviction

Title 21 U.S.C. & 846 governs attenpt and conspiracy to
commt a drug offense. The statute reads: "Any person who
attenpts or conspires to conmt any offense defined in this
subchapter shall be subject to the sane penalties as those
prescri bed for the offense, the comm ssion of which was the
object of the attenpt or the conspiracy.” 21 U S.C. § 846.



for conspiracy to conmt a narcotics crinme is a "controlled
subst ance of f ense” under section 4Bl1.1, has declined to foll owthe
reasoni ng of Bellazerius and Price. United States v. Wir,51 F. 3d
1031, 1032 (11th G r.1995). The court inWir held that "although
the coomentary to section 4Bl1.1 states that the career offender
provision is inplenmenting the mandate of 28 U . S.C. 8§ 994(h), it
does not suggest that section 994(h) is the only mandate for that
provision. 28 U.S.C. 8 994(a), the Guidelines' enabling statute,
provi des i ndependent grounds for the career offender provision...."
Weir, 51 F.3d at 1031-32 (enphasis added). |ndeed, the Comm ssion
states that "[t] he guidelines and policy statenents” it pronul gates
"are issued pursuant to Section 994(a) of Title 28, United States
Code.” U S.S.G, Ch. 1, Part A section 1. Section 994(a)(2)
provides that the Comm ssion shall pronulgate "general policy
statenments regarding application of the guidelines or any other
aspect of sentencing or sentence i nplenentation that in the view of

the Conmi ssion would further the purposes set forth in section

3553(a)(2) of title 18, United States Code...." * 28 U S.C. §
994(a)(2). In sum "[t]he authority granted by § 994(a) is
inmplicit in all the provisions of the guidelines.” United States
v. Damerville, 27 F.3d 254, 257 (7th Cr.), cert. denied, --- US.

----, 115 S. . 445, 130 L. Ed. 2d 355 (1994) (enphasis in original).

Therefore, we hold that the Conm ssion, in construing attenpts to

’Section 3553(a)(2) states that sentences should reflect the
seriousness of the offense, pronote respect for the |aw, provide
just punishnent, afford adequate deterrence to crimnal conduct,
protect the public fromfurther crinmes of the defendant, and
provi de the defendant wth needed correctional treatnment. 18
U S.C. 8§ 3553(a)(2).



commt narcotics crines as controlled substance offenses for
pur poses of determ ning career offender status, acted within its
authority pursuant to section 994(a).

Finally, we apply United States v. Stinson, --- U S, ----, 113
S.Ct. 1913, 123 L. Ed. 2d 598 (1993), where the Suprene Court decided
"that comentary in the CGuidelines Mnual that interprets or
explains a qguideline is authoritative unless it violates the
Constitution or a federal statute, or is inconsistent wth, or a
plainly erroneous reading of, that guideline.” Stinson, --- U S
at ----, 113 S.C. at 1915. Application Note 1 to the commentary
to section 4B1.2 explains that the term "controlled substance
of fense" | ocated in guideline section 4B1.1 includes the offense of
"attenpting to conmt" a narcotics crinmne. US.S.G § 4B1.2,
comment. (n. 1). This commentary does not run afoul of the
Constitution, or, as discussed above, a federal statute; nor is it
inconsistent with, or a plainly erroneous reading of, sections
4B1.1 or 4B1.2. As aresult, the comentary constitutes "a binding
interpretation” of the term "controlled substance offense.”
Stinson, --- US at ----, 113 S.C. at 1920. Accordingly, the
district court properly foll owed the cormentary in sentencing Smth
as a career offender.

CONCLUSI ON

W reject Smth's challenges to his conviction and sentence,

and thus affirmthe judgnment of the district court.

AFFI RVED.,



