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H rute ABEBE-JI RA; Edgegayehu Taye; Elizabeth Dem ssie,
Pl aintiffs-Appellees,

V.

Kel bessa NEGEWD a/ k/ a Kel bessa Negaw, a/k/a Kell bessa, Defendant-
Appel | ant .

Jan. 10, 1996.
Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:90-02010-CVv-CET), G FErnest Tidwell,
Judge.

Before HATCHETT and COX, Circuit Judges, and JOHNSQON, Seni or
Circuit Judge.

HATCHETT, Circuit Judge:

Appel I ant, Kel bessa Negewo, appeal s a judgnent of the District
Court for the Northern District of Georgia awardi ng conpensatory
and punitive damages to appellees, Hrute Abebe-Jira, EdgeGayehu
Taye, and Elizabeth Dem ssie, for torture and cruel, inhuman, and
degrading treatnent, pursuant to the Alien Tort Cainms Act, 28
US C 8 1350. W affirm

FACTS

In the md-1970s, a mlitary dictatorship, known as "the
Dergue,” ruled Ethiopia and enployed a canpaign of torture,
arbitrary inprisonment, and sunmary executions against perceived
enem es of the governnent. Leaders of |ocal governing units
carried out the terror canpaign, called "the Red Terror," at the
| ocal level. The dictatorship divided Ethiopia' s capital, Addis
Ababa, into twenty-five governing units called H gher Zones.

During the relevant period, Negewo served as chairman of H gher



Zone 9.

I n Decenber 1977, guards from H gher Zone 9 arrested Abebe-
Jira and took her to a prison where she net Negewo. She renuained
i mprisoned for two weeks wi thout any charges being filed agai nst
her. In January 1978, Hi gher Zone 9 guards arrested Abebe-Jira and
her sixteen-year-old sister and took them to the prison where
Abebe-Jira had been previously detained. Negewo and other nen
tortured and interrogated Abebe-Jira for several hours. They
ordered her to undress, bound her arnms and | egs, and whi pped her on
her legs and back with a wre. Abebe-Jira's torturers also
repeatedly threatened her with death. The district court found
that Negewo personally supervised at Ileast sone of the
interrogation and torture of Abebe-Jira and also personally
interrogated and participated directly in some of the acts of
torture. Following her interrogation and torture, Abebe-Jira
remai ned i nprisoned for three nonths.

Hi gher Zone 9 guards arrested Taye in February 1978. Shortly
after her arrest, Negewo and guards interrogated and tortured her
for a period of several hours. Negewo and several guards
instructed Taye to renove her clothes, bound her arnms and |egs
toget her, hung her froma pole, and severely beat her. They then
poured water onto her wounds to increase her pain. Taye received
no nedical care for the wounds and, as a result of the torture,
bears pernmanent physical scars. Taye renmained incarcerated for a
period of ten nonths, and during that tinme she endured frequent
interrogations and several incidents of torture. The district

court found that Negewo personally supervised and participated in



some of the interrogation and torture of Taye.

In April 1977, Negewo and several guards arrested Dem ssie, a
sevent een-year-old student, three of her sisters, and her father.
Dem ssie and her famly remained inprisoned for two weeks w t hout
char ges. In October 1977, Hi gher Zone 9 guards again arrested
Dem ssie and her fifteen-year-old sister, Haimanot. After being
detained at two different prisons, guards took Dem ssie and her
sister to the jail in Hi gher Zone 9 that Negewo controlled, where
guards interrogated and tortured them The guards ordered Dem ssie
to undress, bound her arns and feet, placed a wooden pol e under her
legs, and lifted her into the air; then, they beat her severely.
After torturing her, the guards returned Dem ssie to her cell with
her sister. Several days | ater, guards took Dem ssie's sister from
the cell. Demssie and her famly have not heard from nor seen
Hai manot since that day. Dem ssie remained in custody until June
1978. The district court found that Negewo personally supervised
some of the interrogation and torture of Dem ssie.

Following their release, the appellees fled Ethiopia and
sought exile in the United States and Canada. In 1989, Taye
encountered Negewo in an Atlanta, Ceorgia, hotel where they both
wor ked.

PROCEDURAL HI STORY

I n Septenber 1990, the appellees filed this |lawsuit agai nst
Negewo charging himwi th responsibility for their torture and ot her
cruel acts in violation of the Alien Tort Clains Act, 28 U S.C. 8§
1350. Prior to trial, Negewo nade three requests for the

appoi ntment of counsel. The district court denied the first two



requests on the ground that Negewo had not nade a show ng
sufficient to authorize or justify the appointnent. The district
court apparently did not enter a witten order on Negewo's third
request. Followi ng a two-day bench trial, the court found Negewo
liable for the torture and cruel, inhuman, and degradi ng treatnent
of the appel | ees and awar ded each appel | ee $200, 000 i n conpensat ory
damages and $300, 000 in punitive damages. Negewo appeal s.
CONTENTI ONS

Negewo argues that the district court |acked subject matter
jurisdiction because the Alien Tort Clains Act neither provides a
private right of action, nor incorporates a right of action through
reference to a treaty or federal law. He also contends that this
suit is barred because it involves a nonjusticiable politica
question.’

The appel |l ees contend that a literal reading of the Alien Tort
Clainms Act denonstrates that the district court had subject matter
jurisdiction, They also contend that the political question
doctrine does not bar this action.

DI SCUSSI ON

Subj ect Matter Jurisdiction Under the Alien Tort Cains Act

"Negewo presses two other clains that we reject in summary
fashion. First, Negewo asserts that the applicable statute of
[imtations, which he contends is CGeorgia s two-year |imtation
for tort actions, bars this lawsuit. Negewo, however, did not
raise this claimbelow, accordingly, we will not consider it on

appeal. Second, Negewo argues that the district court erred in
failing to grant his requests for appointnent of counsel. 1In a
civil case, appointnment of counsel "is justified only by

exceptional circunmstances.” Fower v. Jones, 899 F.2d 1088, 1096
(11th G r.1990). Because Negewo has not denonstrated exceptiona

circunstances, we hold that the district court did not abuse its

di scretion in denying his requests for counsel.



The subject matter jurisdiction of the district court is a
question of |law we review de novo. United States v. Perez, 956
F.2d 1098, 1101 (11th Gir.1992).

The Alien Tort Cainms Act provides: "The district courts
shal |l have original jurisdiction of any civil action by an alien
for atort only, commtted in violation of the | aw of nations or a
treaty of the United States.” 28 U.S.C A § 1350 (West 1993). The
| eadi ng case interpreting the Alien Tort C ainms Act was deci ded by
the Second Circuit Court of Appeals in Filartiga v. Pena-Irala, 630
F.2d 876 (2d GCir.1980). In 1979, Dolly Filartiga, who had
immgrated to the United States, |earned that Anerico Norberto
Pena-lrala, a forner Paraguayan police official, was residing in
Br ookl yn, New York. Thereafter, Filartiga and her father, Dr. Joel
Filartiga, filed a wongful death action in federal district court
under section 1350, alleging that in 1976 Pena-lral a ki dnapped and
tortured to deat h Joelito Filartiga, Dr . Filartiga's
sevent een-year-old son. The district court dismssed the
Filartigas' conplaint for | ack of subject matter jurisdiction. The
court of appeals reversed, however, recognizing the energence of a
uni versal consensus that international |aw affords substantive
rights to individuals and places limts on a state's treatnent of
its citizens. Filartiga, 630 F.2d at 880-87. The court of appeals
enphasi zed that federal courts considering whether to assune
jurisdiction under section 1350 should interpret international |aw
as it has evolved and exists at the tinme of the case. Filartiga,
630 F.2d at 881. The court then concluded that official tortureis

now prohibited by the law of nations. Filartiga, 630 F.2d at 884.



The Filartiga court was not squarely presented with the
guestion of whether the Alien Tort Cainms Act provided a private
right of action. The Second Circuit, however, in dicta,
"construe[d] the Alien Tort Statute, not as granting newrights to
aliens, but sinply as opening the federal courts for adjudication
of the rights already recogni zed by international law " Filartiga,
630 F.2d at 887. Since Filartiga, a mgjority of courts have
interpreted section 1350 as providing both a private cause of
action and a federal forum where aliens nay seek redress for
violations of international law. See, e.g., Kadic v. Karadzic, 70
F.3d 232, 236 (2d Cir.1995) ("[The] Act appears to provide a renedy
for the appellants' allegations of violations related to genoci de,
war crines, and official torture...."); Hlao v. Estate of Marcos
(In re Estate of Ferdinand Marcos, Human Rights Litigation ), 25
F.3d 1467, 1474-75 (9th Cr.1994) ("Marcos ") (rejecting the
assertion that section 1350 is a jurisdictional provision that does
not grant a cause of action and concluding that the section
"creates a cause of action for violations of specific, universal
and obligatory international human rights standards"), cert.
denied, --- US. ----, 115 S.C. 934, 130 L.Ed.2d 879 (1995)
Xuncax v. Gramajo, 886 F.Supp. 162, 179 (D. Mass.1995) ("§ 1350
yields both a jurisdictional grant and a private right to sue for
tortious violations of international law ... w thout recourse to
other law as a source of the cause of action."); Paul v. Avril
812 F. Supp. 207, 212 (S.D.Fla.1993) ("The plain |anguage of the
statute and the use of the words "commtted in violation' strongly

inplies that a well pled tort[,] if commtted in violation of the



| aw of nations, would be sufficient [to give rise to a cause of
action]."); Forti v. Suarez-Mason, 672 F.Supp. 1531, 1539
(N. D. Cal .1987) (sane), on reconsideration on other grounds, 694
F. Supp. 707 (N.D.Cal.1988). But see Tel-Oen v. Libyan Arab
Republic, 726 F.2d 774, 798 (D.C Cir.1984) (Bork, J., concurring)
(concluding that neither federal common | aw, federal statute, nor
international law affords an alien plaintiff a cause of action),
cert. denied, 470 U.S. 1003, 105 S.Ct. 1354, 84 L. Ed.2d 377 (1985).

We reject Negewo's assertion that the district court |acked
subject matter jurisdiction because the Alien Tort C ains Act does
not provide a private right of action. On its face, section 1350
requires the district courts to hear clainms "by an alien for a tort
only, committed in violation of the law of nations.”™ 28 U S.C A
8§ 1350 (West 1993) (enphasis added). W read the statute as
requiring no nore than an allegation of a violation of the |aw of
nations in order to i nvoke section 1350. See, e.g., Kadic, 70 F. 3d
at ---- ("[The] statute confers federal subject-matter jurisdiction
when the following three conditions are satisfied: (1) an alien
sues (2) for a tort (3) conmitted in violation of the |aw of
nations (i.e., international law)."); Marcos, 25 F.3d at 1475 ("
"[NJothing nore than a violation of the |aw of nations is required
to invoke section 1350." ") (quoting Tel-Oren, 726 F.2d at 779
(Edwards, J., concurring)); Xuncax, 886 F.Supp. at 180 ("All that
the statute requires is that an alien plaintiff allege that a
"tort' was conmitted "in violation' of international |aw or treaty
of the United States."). Moreover, the "conmtted in violation"

| anguage of the statute suggests that Congress did not intend to



require an alien plaintiff to invoke a separate enabling statute as
a precondition to relief under the Alien Tort C ains Act. See,
e.g., Handel v. Artukovic, 601 F.Supp. 1421, 1427 (C. D.Cal.1985)
("[T] he "violation" |anguage of section 1350 may be interpreted as
explicitly granting a cause of action...."); Paul, 812 F. Supp. at
212 (sane); Forti, 672 F.Supp. at 1539 (sanme). Lastly, we find
support for our holding in the recently enacted Torture Victim
Protection Act of 1991 (TVPA), Pub.L. No. 102-256, 106 Stat. 73.
In enacting the TVPA, Congress endorsed the Filartiga line of
cases:

The TVPA woul d establish an unanbi guous and nodern basis for

a cause of action that has been successfully nmaintai ned under

an existing law, section 1350 of the Judiciary Act of 1789

(the Alien Tort Clains Act), which permts Federal district

courts to hear clains by aliens for torts commtted "in

viol ation of the | aw of nations."
H R Rep. No. 367, 102d Cong., 2d Sess. 3, reprinted in 1992
US CCAN 84, 86 (enphasis added). Congress, therefore, has
recogni zed that the Alien Tort Clains Act confers both a forumand
a private right of action to aliens alleging a violation of
i nternational |aw

Accordingly, we conclude that the Alien Tort Cains Act

establishes a federal forum where courts may fashion donestic
common |law renedies to give effect to violations of customary
international law. See, e.g., Kadic, 70 F.3d at 236; Filartiga,
630 F.2d at 887, Xuncax, 886 F.Supp. at 179-83. Congress, of
course, may enact a statute that confers on the federal courts
jurisdiction over a particular class of cases while delegating to

the courts the task of fashioning renedies that give effect to the

federal policies underlying the statute. See, e.g., Textile



Workers of Anerica v. Lincoln MIls, 353 U S. 448, 77 S.Ct. 912, 1
L. Ed. 2d 972 (1957).
Applicability of the Political Question Doctrine
Negewo also contends that this case should have been
di sm ssed because it presents a nonjusticiable political question.
The political question doctrine prevents the judicial branch from
deci ding i ssues textually commtted to the | egi sl ati ve or executive
branches. Baker v. Carr, 369 U S. 186, 211, 82 S.C. 691, 706, 7
L. Ed. 2d 663 (1962). However, "it is error to suppose that every
case or controversy which touches foreign relations |ies beyond
judicial cognizance." Baker, 369 U. S. at 211, 82 S.C. at 706. In
Li nder v. Portocarrero, 963 F.2d 332, 337 (11th Cr.1992), we held
that the political question doctrine did not bar a tort action
instituted against N caraguan contra | eaders. Consequently, we
reject Negewo's contention in light of Linder.
CONCLUSI ON

For the foregoing reasons, we affirm the judgnent of the

district court.

AFFI RVED.,



