United States Court of Appeals,
El eventh Gircuit.
No. 93-8843.
UNI TED STATES of Anerica, Plaintiff-Appellee,
V.
Lenzy REESE, Jr.; Mary Johnson, a/k/a "Lady Red"; Janes
O Bryant, al/k/a "Boo-Boo"; Tyrone Davis; Benjam n LaShawn Cooper;
Luci ous Johnson, a/k/a "Hunmpy"; Panmel a Cooper; WIIlie Norton
Lester Bell, Defendants-Appellants.
Cct. 26, 1995.

Appeals from the United States District Court for the Southern
District of Georgia. (No. 5:92-00029-CR), Anthony A. Al ai no, Judge.

Bef ore HATCHETT, DUBI NA and BLACK, Circuit Judges.

HATCHETT, Circuit Judge:

The nine appellants in this crimnal appeal raise numerous
issues challenging their convictions and sentences for
participationin adrug trafficking conspiracy. Wth the exception
of one sentencing issue, we find that all of the appellants’
contentions lack nerit and do not warrant discussion. The one
i ssue requiring discussionis whether the district court m sapplied
section 1B1.3 of the United States Sentencing Guidelines in
attributing quantities of cocaine to four of the appellants: Lenzy
Reese, Jr., Lester Bell, Tyrone Davis, and Mary Johnson. Loowe
affirm the convictions, vacate the sentences, and remand for
resent enci ng.

BACKGROUND

I'n addition to challenging the district court's application
of the guidelines, the four appellants challenge the accuracy of
the district court's factual findings. An additional appellant,
Janmes O Bryant, also nakes this contention. W find that these
contentions |lack nerit and do not warrant discussion.



In the late 1980s and early 1990s, Eugene Ednond |ed a drug

trafficking organization in Waycross, Georgia. Reese, Bell, and
Davis were "street-level" dealers for Ednond' s organization
Johnson was married to Ednond's partner. The organi zation used

Johnson's house as a storage and distribution center for cocaine.

On April 16, 1993, a jury convicted the appellants of
conspiring to distribute controlled substances in violation of 21
U.S.C. § 846.° The United States Probation Ofice then prepared a
presentence i nvestigation report (PSR) for each of the appellants.
Each PSR included a determnation of the anobunt of cocaine
attributable to each of the appellants under the Sentencing
Quidelines. In nmaking these determ nations, the PSRs cal cul at ed
t hat the Ednond conspiracy distributed approxi mately one kil ogram
of crack cocaine and three ounces of cocaine hydrochloride per
nont h. The PSRs then multiplied this figure to the nunber of
nont hs each appellant was involved in the Ednond conspiracy to
arrive at an overall determ nation

The appel l ants objected to the determ nations in their PSRs.
I n response, the probation office prepared an addendumto each PSR
The addenda rejected the appell ants' objections and adhered to the
original determ nations. Subsequently, in June 1993, the district
court held individual sentencing hearings for each of the
appel | ant s.

At Reese's sentencing hearing, defense counsel objected to the

PSR s assertion that Reese had participated in the Ednond

*The jury al so convicted Johnson of the substantive offense
of possessing a controlled substance with the intent to
distribute, in violation of 21 U S.C. § 841(a)(1).



conspiracy for five nonths. Counsel contended that Reese "shoul d
be attributed with the amount of cocaine that woul d be applicable
for a three-nonth period as opposed to a five-nonth period." The
district court overrul ed Reese's objection and adopted the finding
contained in the addendumto his PSR, which stated:

According to Eugene Ednond, Reese was a distributor for his
organi zation from May, 1991 to Septenber, 1991. Even though
Reese may have personally distributed only one to two ounces
of crack cocaine per week for Ednond, he should be held
accountable for the entire quantity distributed by the Ednond
organi zati on based on his know edge of the organization.
Reese knew that ... others were also selling quantities of
crack cocaine for Eugene Ednond. As such, pursuant to
US S G 8 1B1.3 (relevant conduct), the defendant shoul d be
hel d accountabl e for all controll ed substances distributed by
t he Ednond organi zation during the period of time in which
Reese was a nenber of the Ednond organization

The district court ultimately sentenced Reese to life inprisonnment.
At Bell's sentencing hearing, his counsel objected to the
PSR s determ nation that Bell worked for Ednond for seven nonths
and was therefore accountabl e for seven kil ogranms of crack cocai ne.
Counsel contended that Bell worked for Ednond for less than five
nmonths, and therefore, was only accountable for less than five
kil ograns of crack cocaine. 1In response to Bell's objection, the
district court adopted, with one exception, the finding in the
addendumto his PSR  The addendum st at ed:
The probation officer ... interviewed] Eugene Ednond who
identified the defendant as having been enployed in the
organi zation fromJune, 1991, through January, 1992. Ednond
acknow edges that his organi zati on dealt at | east one kil ogram
of crack cocai ne and t hree ounces of cocai ne hydrochl ori de per
nont h. Because of Bell's know edge of the Ednond organi zati on
and the fact that his (Bell's) activities were in furtherance
of the crimnal conspiracy, the defendant is attributed with
at | east seven kil ograns of cocaine hydrochl oride.
The district court took exception with the seven-kilogram total;

instead, it found that Bell was only responsible for "in excess of



five kilos." The district court ultimtely sentenced Bell to 360
nont hs of inprisonnent.

At Davis's sentencing hearing, his counsel objected to the
quantity attributed, arguing that Davis had no "know edge of any
part of [Ednond' s] organization.” The district court overrul ed the
obj ection and adopted the finding in the addendumto Davis's PSR
whi ch st at ed:

[ A]l t hough t he defendant wor ked under the direction of Cedric
Smth, he was still a part of the Ednond organization.
According to FEugene Ednond, Tyrone Davis was fully
know edgeable of the scope and extent of the Ednond
organi zation and participated in the distribution of cocaine
over an extended period of tinme. The cocaine distributed by
Davis was cocaine provided to Cedric Smth through Eugene
Ednond. Based on the know edge that Davis had of Smth's role
in the Ednond organization, Davis is attributed with the
anount of drugs attributed to Smith during the defendant's six
nont h period of involvenent. Since Smth was cul pable for six
kilograns of crack cocaine and 18 ounces of cocaine
hydrochl oride during the six nonth period, Tyrone Davis is
account abl e for the sane.

The district court then sentenced Davis to 360 nonths of
i mpri sonment .

At Johnson's sentencing hearing, counsel challenged the
credibility of the evidence indicating that Johnson stored and
di stri buted cocaine. The district court overruled Johnson's
obj ection and adopted the finding in the addendumto her PSR, which
st at ed:

[ T] he defendant is cul pable for 33 kil ogranms of crack cocai ne
and 48 ounces of cocai ne hydrochloride. The evidence in this
case showed Lucious Johnson and Eugene Ednond stored
quantities of crack cocai ne and cocai ne hydrochl oride at the
defendant's residence. According to Eugene Ednond, Mary
Johnson would provide Ednond and other nenbers of the
conspiracy with quantities of crack cocaine and cocaine
hydrochloride to be distributed in the Wycross area.
Further, portions of the crack cocaine and cocaine
hydrochl ori de which were stored at the defendant's residence
were transported t o Dougl as, Georgia, by Lucious Johnson to be



distributed in the Douglas area. Since the defendant stored

and distributed quantities of crack cocaine and cocaine

hydrochl ori de to nenbers of the Ednond organi zati on, pursuant

to US S G § 1B1.3 (relevant conduct), she is held

accountable for the entire quantity of controlled substances

di stributed by this organizati on.
Utimately, the district court sentenced Johnson to Ilife
i mpri sonment .

CONTENTI ONS

Appel l ants contend that the district court did not properly
apply the anended version of US S G 8§ 1B1.3 in attributing
quantities of cocaine to them?® The government responds that the
appel l ants' sentences were correctly cal cul ated under both the old
and anmended versions of section 1B1. 3.

| SSUE

The only issue we discuss is whether the district court
msapplied US.S.G 8 1B1.3in attributing quantities of cocaineto
t he appel | ants.

DI SCUSSI ON

A. Application of section 1B1.3 in drug conspiracies

US. S.G 8§ 2D1.1 sets the base offense | evel for conspiring to
di stribute controll ed substances. See United States v. Butler, 41
F.3d 1435, 1442 (11th G r.1995). Cal cul ating the base offense

| evel under section 2D1.1 "requires a determ nation of the quantity

of illegal drugs properly attributable to a defendant. This, in

*Appel | ants al so contend that the district court failed to
make individualized findings. See United States v. |snond, 993
F.2d 1498, 1499 (11th Cr.1993). The district court, however,
hel d i ndi vidual sentencing hearings and nade specific findings
for each individual appellant. Thus, appellants' contention
essentially anmounts to a |l egal challenge to the district court's
application of section 1Bl. 3.



turn, requires an assessnent of the conduct of others for which a
def endant is accountabl e under section 1B1.3." Butler, 41 F.3d at
1442.
Bef ore Novenber 1, 1992, section 1Bl.3(a) held defendants
accountabl e for
all acts and omi ssions conmtted or aided and abetted by the
defendant, or for which the defendant would be otherw se
accountable, that occurred during the comm ssion of the
of fense of conviction, in preparation for that offense, or in
the course of attenpting to avoid detection or responsibility
for that offense, or that are otherwi se in furtherance of that
of fense. . ..
US S G § 1B1.3(a)(1) (1991) (enphasis added). The commentary to
section 1Bl1.3 clarified the enphasi zed | anguage: "In the case of
crimnal activity undertaken in concert with others, whether or not
charged as a conspiracy, the conduct for which the defendant "woul d
be otherw se accountable' also includes conduct of others in
furtherance of the execution of the jointly-undertaken crimna
activity that was reasonably foreseeable by the defendant."
US S G § 1B1.3 comment. (n. 1) (1991). On the other hand, the
commentary expl ai ned that a defendant was not accountable for the
conduct of others "[w]jhere it is established that the conduct was
neither within the scope of the defendant's agreenent, nor was
reasonably foreseeable in connection wth the crimnal activity the
defendant agreed to jointly undertake...." US S G § 1B1.3
comment. (n. 1) (1991). This |anguage seened to indicate that a
conspi rator was accountabl e for all reasonably foreseeabl e conduct,
regardless of the extent of the conspirator's agreenent to

participate in the conspiracy. See United States v. Studley, 47
F.3d 569, 574 (2d Cir.1995). |Indeed, the commentary provided an



exanpl e that supported this interpretation
Def endants H and | engaged i n an ongoi ng mari huana i nportation
conspiracy in which Defendant J was hired only to help
off-load a single shipnent. Defendants H, |, and J are
included in a single count charging conspiracy to inport
mar i huana. For the purposes of determining the offense | evel
under the guideline, Defendant J is accountable for the entire
singl e shipment of mari huana he conspired to help inport and
any acts or omssions in furtherance of the inportation that
wer e reasonably foreseeable. He is not accountable for prior

or subsequent shipnents of mari huana i nported by Defendants H

or I if those acts were beyond the scope of, and not

reasonably foreseeable in connection with, the crimnal

activity he agreed to jointly undertake wi th Defendants H and

| (i.e., theinportation of the single shipnment of mari huana).
US S G 8§ 1B1.3 comment. (n. 1) (1991). In other words, section
1B1.3 instructed that a conspirator was held accountable for the
acts of his coconspirators if: (1) the acts were reasonably
foreseeable; or (2) the acts were within the scope of the cri m nal
activity he agreed to jointly undert ake.

Thus, before Novenmber 1, 1992, the law in this circuit
governing the application of section 1B1.3 in the context of drug
conspiracies was clear. A conspirator was held responsi ble for all
reasonably foreseeable quantities of drugs involved in the
conspiracy, regardl ess of the scope of the defendant's agreenent to
parti ci pate. See United States v. Andrews, 953 F.2d 1312, 1319
(11th CGr.), cert. denied, 505 U S 1210, 112 S.C. 3007, 120
L. Ed. 2d 882 (1992). For exanple, inAndrews, this court nade cl ear
that "street-level" dealers in a conspiracy are not sinply
responsi bl e for the quantities of cocaine that they agree to sell;
rather, they are also responsible for all other reasonably
foreseeabl e quantities distributed in the conspiracy. Andrews, 953
F.2d at 1319-23. Moreover, since a finding of reasonable

foreseeability nmeant that the defendant was accountable under



section 1B1.3, courts often did not need to address the scope of
t he defendant's agreenent to participate in the drug conspiracy.
See Studley, 47 F.3d at 573 ("Qur opinions on this portion of
section 1B1.3 have primarily focused on the issue of whether
conduct was foreseeable to the defendant, and have not directly
addr essed whet her conduct was "jointly undertaken.' ").

On Novenber 1, 1992, a clarifying amendnent to section 1Bl1.3
becane effective. See Butler, 41 F.3d at 1443 n. 7. Section
1B1. 3(a), as anended, provides that a defendant is responsible for:

(1) (A all acts and om ssions commtted, aided, abetted
counsel ed, commanded, induced, procured, or wllfully
caused by the defendant; and

(B) in the case of a jointly undertaken crimnal activity
(a crimnal plan, schene, endeavor, or enterprise
undertaken by the defendant in concert wth others,
whet her or not charged as a conspiracy), all reasonably
foreseeabl e acts and om ssions of others in furtherance
of the jointly undertaken crimnal activity[.]

US S G 8§ 1B1.3(a). The anmendnent al so included comentary that
expl ai ns how section 1B1.3 should be applied in cases of jointly
undertaken crim nal activity, such as drug conspiracies.
Application note 2 of the commentary provides:

In order to determ ne the defendant's accountability for the
conduct of others under subsection (a)(1)(B), the court nust
first determine the scope of the crimmnal activity the
particul ar defendant agreed to jointly undertake (i.e., the
scope of the specific conduct and objectives enbraced by the
defendant's agreenent). The conduct of others that was both
in furtherance of, and reasonably foreseeable in connection
with, the crimnal activity jointly undertaken by the
defendant is relevant conduct under this provision. The
conduct of others that was not in furtherance of the crim nal
activity jointly undertaken by the defendant, or was not
reasonably foreseeable in connection with that crimnal
activity, is not relevant conduct under this provision.

Wth respect to offenses involving contraband (including



controll ed substances), the defendant is accountable for al
quantities of contraband with which he was directly invol ved
and, in the case of a jointly undertaken crimnal activity,
all reasonably foreseeable quantities of contraband that were
within the scope of the crimnal activity that he jointly
under t ook.

USSG 8§ 1B1.3 coment. (n. 2). Under this commentary,
reasonable foreseeability alone is no longer sufficient to
establ i sh accountability. |nstead, defendants are only accountabl e
for other conduct that was reasonably foreseeable and within the
scope of the crimnal activity that the defendant agreed to
undert ake. In fact, to illustrate this change, the comentary
amended the exanple that it had previously provided regarding the
marijuana inportation conspiracy. The exanple now reads:

(3) Defendants H and | engaged in an ongoi ng mari huana conspiracy
in which Defendant J was hired only to help off-load a single
shipment. Defendants H, |, and J are included in a single
count chargi ng conspiracy to i nport mari huana. Defendant J is
accountable for the entire single shipnment of marihuana he
hel ped inport under subsection (a)(1l)(A) and any acts and
om ssions in furtherance of the inportation of that shipnent
that were reasonably foreseeable. ( See the discussion in
exanple A(1) above). He is not accountable for prior or
subsequent shi pnents of mari huana i nported by Defendants H or
| because those acts were not in furtherance of his jointly
undertaken crimnal activity (the inportation of the single
shi pment of mari huana).

US. SG 8 1B1.3 comment. (n. 2) (enphasis added). Thus, even

t hough the conspirator in the exanpl e may have reasonably foreseen

ot her shi pments of marijuana, he is not accountable for those other

shi pnents because they were not part of the scope of the crimnal
activity that he agreed to undertake. Application note 2 of the
amended commentary al so includes five new exanpl es that enphasize

t hi s change:

(4) Defendant K is a whol esale distributor of child pornography.

Defendant L is a retail-level dealer who purchases child
por nography from Defendant K and resells it, but otherw se



(5)

operates i ndependently of Defendant K Simlarly, Defendant
Mis a retail-level dealer who purchases child pornography
from Defendant K and resells it, but otherw se operates
i ndependent|y of Defendant K Defendants L and Mare aware of
each other's crimnal activity but operate independently.
Def endant N is Defendant K s assistant who recruits custoners
for Defendant K and frequently supervises the deliveries to
Def endant K s custoners. Each defendant is convicted of a
count charging conspiracy to distribute child pornography.
Def endant K i s account abl e under subsection (a)(1)(A) for the
entire quantity of child pornography sold to Defendants L and
M  Defendant N also is accountable for the entire quantity
sold to those defendants under subsection (a)(1l)(B) because
the entire quantity was within the scope of his jointly
undertaken crimnal activity and reasonably foreseeable.
Def endant L i s account abl e under subsection (a)(1)(A) only for
the quantity of child pornography that he purchased from
Def endant K because the scope of his jointly undertaken
crimnal activity is limted to that amount. For the sane
reason, Defendant Mis accountabl e under subsection (a)(1) (A
only for the quantity of child pornography that he purchased
from Def endant K

Def endant O knows about her boyfriend' s ongoi ng
drug-trafficking activity, but agrees to participate on only
one occasion by making a delivery for himat his request when
he was ill. Def endant O is accountable under subsection
(a)(1)(A) for the drug quantity i nvol ved on t hat one occasi on.
Def endant O is not accountable for the other drug sal es nade
by her boyfriend because those sales were not in furtherance
of her jointly undertaken crimnal activity (i.e., the one
delivery).

(6) Defendant P is a street-level drug deal er who knows of other

street-level drug dealers in the sanme geographi c area who sel
the sanme type of drug as he sells. Defendant P and the other
deal ers share a common source of supply, but otherw se operate
i ndependent | y. Defendant P is not accountable for the
gquantities of drugs sold by the other street-level drug
deal ers because he is not engaged in a jointly undertaken
crimnal activity with them In contrast, Defendant Q
anot her street-level drug dealer, pools his resources and
profits with four other street-level drug deal ers. Defendant
Qis engaged in a jointly undertaken crimnal activity and,
therefore, he is accountable under subsection (a)(1)(B) for
the quantities of drugs sold by the four other deal ers during
the course of his joint undertaking with them because those
sales were in furtherance of the jointly undertaken crim nal
activity and reasonably foreseeable in connection with their
crimnal activity.

(7) Defendant R recruits Defendant S to distribute 500 grans of

cocai ne. Def endant S knows that Defendant R is the prine
figure in a conspiracy involved in inporting nuch |arger



guantities of cocaine. As |long as Defendant S s agreenent and
conduct is limted to the distribution of the 500 grans,
Def endant S is accountable only for the 500 gramanount (under
subsection (a)(1)(A)), rather than the much |arger quantity
i nported by Defendant R

(8) Defendants T, U, V, and Ware hired by a supplier to backpack
a quantity of mari huana across the border fromMexico into the
United States. Defendants T, U, V, and W receive their
i ndi vi dual shipnents fromthe supplier at the same tine and
coordinate their inportation efforts by wal king across the
border together for nutual assistance and protection. Each
defendant is accountable for the aggregate quantity of
mari huana transported by the four defendants. The four
def endants engaged in a jointly undertaken crimnal activity,
t he object of which was the inportation of the four backpacks
contai ning marihuana (subsection (a)(1)(B)), and aided and
abetted each other's actions (subsection (a)(1)(A)) in
carrying out the jointly undertaken crimnal activity. In
contrast, if Defendants T, U V, and W were hired
individually, transported their individual shipnents at
different tines, and otherw se operated independently, each
def endant would be accountable only for the quantity of
mar i huana he personally transported (subsection (a)(1)(A)).
As this exanple illustrates, in cases involving contraband
(it ncluding controll ed substances), the scope of the jointly
undertaken crimnal activity (and thus the accountability of
t he defendant for the contraband that was the object of that
jointly undertaken activity) may depend upon whether, in the
particul ar circunstances, the nature of the offense is nore
appropriately viewed as one jointly wundertaken crimnal
activity or as a nunber of separate crimnal activities.

US S G 8§ 1B1.3 comment. (n. 2).

The commentary of section 1B1.3, and its exanples, are
bi nding on this court. See Stinson v. United States, --- U S ----
, 113 S.Ct. 1913, 123 L.Ed.2d 598 (1993). Although United States
v. Bush, 28 F. 3d 1084 (11th Cir.1994), did not fully and explicitly
di scuss this change in the law, it has recently followed the new
version of section 1B1.3. In Bush, the defendant, who had been
convicted of conspiring to distribute cocaine, challenged the
gquantity of cocaine that the district court attributed to her under
t he guidelines. This court vacated the defendant's sentence

because "the district court found that [the defendant] could



foresee the quantity of drugs distributed by her [coconspirators]
wi thout making the critical inquiry as to the scope of crimna
activity undertaken by the defendant."” Bush, 28 F.3d at 1087
Bush provi des the correct post-anendnent interpretation of section
1B1.3 in the context of a drug conspiracy.

B. Application of section 1B1.3 to this case

Generally, a district court's attribution of drugs to a
defendant under the guidelines is reviewed under the clearly
erroneous standard. See United States v. Hansley, 54 F. 3d 709, 714
(11th G r.1995). The issue in this appeal, however, involves
purely a |legal question: whether the district court msapplied
US S G 8 1B1.3. As aresult, our reviewisde novo. See United
States v. Smith, 54 F.3d 690, 691 (11th G r.1995), cert. denied, --
- US ----, --- SSQt. ----, --- L.Ed.2d ---- (U.S. Sept. 7, 1995)
(No. 95-5919).

The district court sentenced the appellants in June 1993.
Thus, the anended version of section 1Bl1.3 applied because the
appl i cabl e Sentencing Guidelines are those "that are in effect on
the date the defendant is sentenced.” 18 U S.C. 8§ 3553(a)(4)(A);
see also United States v. Minoz-Real pe, 21 F.3d 375, 377 (1l1th
Cir.1994) ("the version of the Guidelines in effect on the date of
sentencing is applied").

In attributing quantities of cocaine to the appellants, the
district court adopted the findings in the addenda to the PSRs.
These findings attribute to the appellants all of the cocaine
Ednond's organi zation distributed while the appellants were

involved in the Ednond conspiracy. In support of this



determ nation, the findings only state that the appellants could
have reasonably foreseen such distribution. Thus, the district
court did not consider the scope of crimnal activity that each
appel l ant agreed to undertake. The findings with respect to Reese
nost clearly illustrate this point:

Even t hough Reese may have personally distributed only one to

two ounces of crack cocai ne per week for Ednond, he shoul d be

hel d accountable for the entire quantity distributed by the

Ednond organization based on his know edge of the

organi zation. Reese knew that ... others were also selling

gquantities of crack cocaine for Eugene Ednond. As such,
pursuant to U.S.S. G 8 1B1.3 (rel evant conduct), the def endant
should be held accountable for all controlled substances

di stributed by the Ednond organi zation during the period of

time in which Reese was a nmenber of the Ednond organi zati on.
Because the findings rest solely on the basis of the appellants’
know edge, it is evident that the district court was under the
erroneous inpression that the pre-anmendnent version of section
1B1. 3 applied.*

Al t hough t he appel | ants objected to the quantities of cocaine
attributed to them they did not nention the change in the
circuit's law due to the anendnment or any of the anended
commentary. It is, however, obvious that the appellants have not
been sentenced under the anended guideline and the teachings of
Bush. Because the appellants objected to the anmpbunts of cocaine
attributed to them their objections were sufficient to preserve
the issue for appellate review Consequently, we remand the case

to the district court for resentencing.

‘I'n its brief, the governnent argues that even though the
district court relied on the pre-anendnent version of the
gui delines, any error was harm ess. An incorrect sentence,
properly objected to, wll seldomconstitute harm ess error,
especially when the difference is in ternms of years. Thus, we
reject the harnl ess error argunent.



CONCLUSI ON
For the foregoing reasons, we affirmthe convictions of all
nine appellants, but we vacate the sentences inposed upon Lenzy
Reese, Jr., Lester Bell, Tyrone Davis, and Mary Johnson.

CONVI CTI ONS AFFI RMED; SENTENCES VACATED and REMANDED.



