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PER CURI AM

Jimme L. Brown appeals from the judgnent entered in the
United States District Court for the Mddle District of Georgia *
affirmng the denial by the Secretary of Health & Human Services
("Secretary") of her application for disability insurance benefits
under Title Il of the Social Security Act, 42 U S C 88 416(i),
423. For the reasons set forth below, we reverse and remand for
further proceedings.
| . BACKGROUND

Brown, born on July 6, 1930, has past rel evant work experience
selling furniture and i nsurance, collecting prem unms and has been

enpl oyed as a donestic, a nedical file clerk and a record keeper.

The entry of judgment in this case was ordered by a United
States magi strate judge to whomthe case was referred by consent
of the parties. See 28 U S.C. 8 636(c)(1). This appeal is taken
directly fromthe magi strate judge's order, as permtted by 28
U S C 8§ 636(c)(3).



She applied for disability insurance benefits on June 20, 1989, 2
al l eging that she becane unable to work on March 9, 1989 due to
paral ysis of unknown origin, which her doctor believed was "in
[her] mnd." (Admn. tr. at 127). The application was deni ed and
she requested and received a hearing before an adm nistrative | aw
judge ("ALJ"). Prior to the hearing, she was notified of her right
to be represented by an attorney or other qualified person of her
choice.® She appeared pro se, however, and executed a form which
i ndi cated that she was willing to proceed al one. After she signed
the wai ver, the follow ng colloquy between Brown and the ALJ took
pl ace:

ALJ: Now, you have signed a waiver of your right to Counsel,

and you were i nformed when you recei ved your notice of hearing

that you had the right to have—

CLMI:  W—

ALJ: —a representative.

CLMI: W sent it in, but they just wouldn't, wouldn't, we
don't understand it. He even, ny—

ALJ: Uh- huh.

CLMI: —eounsel or called and the | ady said we got it, we got it,
it's been sent in. So,—

ALJ: Uh- huh.

*The administrative record also contains an application for
benefits dated March 10, 1986, which was denied upon initial
consideration by the Secretary on July 24, 1986. The record does
not reflect that Brown sought adm nistrative or judicial review
of that denial. The only application relevant to this appeal is
the one filed on June 20, 1989.

%The regul ations provide that a claimant may appoint as his
or her representative any person of good character and reputation
who i s capabl e of providing valuable help in connection with the
cl aimand who is not otherw se disqualified or prohibited by |aw
fromacting in that capacity. 20 CF.R § 404.1705(b).



CLMI: -when | got the letter to cone over here, it, it wasn't,

his, they hadn't sent hima copy. So, | called him and he
canme over to the house and he said, well | talked to himand
| did all | know to do. He said | just been rejected. He

said just go on wthout ne.
ALJ: COkay. Now, is this Georgia Legal Service?

CLMI: No, sir. It was Quinto (Phonetic) Norris, I [sic] man
| worked under and worked wi th.

ALJ: Uh- huh.
CLMI:  Until 1986.
ALJ: And, and what was he? Was he?

CLMT: He, he's, you know [a] supervisor to the Life of
Georgi a I nsurance Conpany.

ALJ: | see. And he, you asked himto represent you here
t oday?
CLMI: | asked him because the |ast years that | really had

strength to work.
ALJ:  Uh- huh.

CLMI: | was working side by side with him every tinme he nade
a step | made one.

ALJ: Ckay. But, | nmean this, you would ask himto represent
you, is that [what] you're tal king about?

CLMI:  Yes, sir.

ALJ: Oay. And he ... said no?

CLMI: He said, yes. He filed [sic] out the papers and—
ALJ:  Unh- huh.

CLMI: —we nuil ed them back and everything. He was—

ALJ:  Unh- huh.

CLMT: —al | i ng t hem

ALJ: Okay. Well, the main thing I want you to understand
here today, is though you do know you had a right to

representation?

CLMI:  And we, we, we, we sent one in, but they just wouldn't.
| don't understand.



ALJ: kay. Well, here's ny thing Mss Brown. I'm |I'm |
don't nean [to be] quick with you, so please don't think it's
that. But, you were infornmed in a notice of hearing, that you
have a right to have a representative. You have signed a
wai ver saying that you understand that and you're ready to
proceed today w thout—

CLMI:  Yes—

ALJ: —a representati ve.

CLMI: —+ can go on without a representative.

ALJ: Yeah. |Is that what you want to do?

CLMI: | can go on without it, sir, because | been signed up.
Rehabilitation is sending ne to school, starting in two weeks.

ALJ:  Unh- huh.

CLMI: Trying to get nme to where | can do sonet hi ng—

ALJ: Okay. Well, I'mnot, | don't want to get into that now.

| want to stick to the i ssues that we're addressing. And that

is you are ready to proceed without a representative here
today. That's what you desire to do, is that correct?

CLMI: Yes, sir.

(1d. at 46-48).

Fol l owi ng this exchange, the ALJ proceeded with the hearing.
Brown testified that she was seeking vocational training in
conput er programm ng, but that she was precluded from working for
a nunber of reasons. Her synptons included anbulatory
difficulties, pain, nunbness and uncontrol | ed bowel novenents. She
stated that she could stand for only five mnutes and sit for only
fifteen mnutes. She also clained that she becane ill after eating
a piece of cake allegedly poisoned with ground silver by her
coworkers at the furniture store and that her physician, Dr. D.
Robert Howard, confirmed during her |ast exam nation that she had

sonme type of toxin in her body.

Aside from Brown's testinony, the evidence admtted at the



hearing included reports from various treating and consulting
physi ci ans and psychol ogi sts. The record did not contain reports
concerning the last tw visits Brown clainmed she had with Dr.
Howar d; * nor did it contain any information from a state
rehabilitation center in Macon, Ceorgia, where Brown said she had
been undergoi ng therapy. The ALJ indicated that he woul d request
updated records fromDr. Howard as well as fromthe Macon facility,
but the docunents are not part of the record.

After the hearing the ALJ did obtain a vocational evaluation
from Goodw I | I ndustries, which advised that Brown was capabl e of
performng a variety of clerical and adm nistrative jobs. He then
invited Brown to submt objections to this assessnment. She replied
with a hand-witten letter in which she reiterated many of her
conplaints, including certain events surrounding the alleged
poi soning, and indicated that she |acked sufficient funds to
purchase her nedication. In a postscript she stated that she
"[wWrote this letter 3 tines trying to say what | wanted to say|[.]
[My nmenoral [sic] is still not as good as it should be, but by the
help of God it is better[.]" (1d. at 283).

The ALJ found that Brown suffered fromarthritis and denenti a,
mani fested by hysterical extremity paralysis and that she
experienced sone disconfort caused by pain. He concl uded,
nevertheless, that these inpairnents did not substantially

interfere with her ability to perform her past relevant work and

“The medical reports subnmitted by Dr. Howard span the period
of time between August 3, 1989 and Novenber 13, 1989. Brown
testified that she saw the doctor the day before the hearing,
whi ch was held on June 20, 1990, and two weeks prior to the
hearing. (See Admin. tr. at 52-53).



t herefore deni ed benefits. Brown then filed a request for a review
by the Appeals Council. Wiile the request was pending, she
retained an attorney, who sought to reopen the hearing alleging
that Brown's wai ver of representation was invalid and that the ALJ
failed to fully develop the record. Counsel also submtted the
affidavit of Brown's husband, who stated, inter alia, that his wfe
suffered from extreme nervousness, problenms with concentration
i ncreasingly paranoid thoughts, ranbling and confused speech and
nmood swi ngs, which ranged fromexpl osive incidents to severe bouts
of depression. The Appeals Council found no basis for granting
review, however, and allowed the ALJ's decision to stand as the
final decision of the Secretary.

Brown then sought judicial review pursuant to 42 U S C 8§
405(g). As noted earlier, by consent of the parties, the case was
assigned by the district court to a United States nagi strate judge
for final disposition. As did the Appeals Council, the magistrate
judge rejected Brown's contentions with respect to her decision to
proceed pro se at the hearing and the devel opnent of the record.
He also found no nerit in her clains that the ALJ failed to
properly eval uate the conbi ned effect of all of her inpairnments and
her subjective conplaints of pain. Concl udi ng that substantia
evi dence supported the Secretary's denial of benefits, the court
entered judgnent in favor of the Secretary.

1. DI SCUSSI ON

On appeal, Brown reasserts the argunents she rai sed before the

magi strate in the district court. 1In view of our conclusion that

Brown did not receive a full and fair hearing, we do not address



whet her the ALJ committed | egal error in evaluating the evidence or
whet her substantial evidence in the record as it now stands
supports the denial of benefits.

A Social Security claimant has a statutory right, which may
be wai ved, to be represented by counsel at a hearing before an ALJ.
Smth v. Schwei ker, 677 F.2d 826, 828 (11th Cr.1982); 42 U S.C
8 406. Wether or not the applicant is represented, the ALJ still
has a duty to develop a full and fair record. Cdark v. Schweiker,
652 F.2d 399, 404 (5th CGir.Unit B July 1981).° Wen the right to
representation has not been wai ved, however,

the hearing exam ner's obligation to develop a full and fair
record rises to a special duty. This special duty requires,
essentially, a record which shows that the clainmant was not
prej udi ced by | ack of counsel. In carrying out this duty, the
ALJ nust "scrupul ously and consci entiously probe into, inquire
of, and explore for all the relevant facts."
Smth, 677 F.2d at 829 (citations omtted). "Under this standard,
we are not required to determ ne that the presence of counsel would
necessarily have resulted in any specific benefits in the handling
of the case before the ALJ." Cark, 652 F.2d at 404.
Nevert hel ess, there nust be a showi ng of prejudice before we wll
find that the claimant's right to due process has been violated to
such a degree that the case nust be remanded to the Secretary for
further devel opnment of the record. Kelley v. Heckler, 761 F.2d
1538, 1540 (11th Cir.1985).

The portions of the hearing transcript quoted in Part | of

this opinion plainly reveal that Brown was confused by the ALJ's

°I'n Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th
Cir.1981) (en banc), this court adopted as precedent al
decisions of the fornmer United States Court of Appeals for the
Fifth Crcuit rendered prior to October 1, 1981.



guestions concerning representation. Al though she eventually
responded in the affirmative when asked whether she desired to
proceed al one, her earlier statenents reflect that she wanted the
assi stance of her fornmer supervisor, who told her to go on w thout
him Nothing in her testinony evinces an understanding that she
had ot her options which were either explored or rejected. ® Cf
Cowart v. Schweiker, 662 F.2d 731, 734-35 (11th GCr.1981)
(claimant's affirmative response when asked whet her she wi shed to
proceed w t hout counsel did not reflect a true desire to do so when
viewed in the context of other testinony that she had
unsuccessfully attenpted to obtain free public assistance and was
unable to afford a private attorney). On this record, we cannot
concur wth the mgistrate judge that Brown know ngly and
voluntarily waived her right to be represented at the hearing.
Even if we agreed that Brown did effectively renounce her
right to counsel, there remamins the question of whether the ALJ
fulfilled his duty to devel op the record.” W hold that he did not
and that Brown was prejudiced thereby. See Kelley, 761 F.2d at
1540 n. 2 (recognizing "a slightly different standard" for

eval uati ng whether an unrepresented cl ai mant has received a full

°A notice sent to Brown prior to the hearing informed her
that a private attorney mght be willing to take her case on an
contingent fee basis. It also listed the addresses and tel ephone
nunbers for the Georgia Legal Services Programin her area and a
national referral organization as sources of possible free |egal
assi stance. Brown was not asked whet her she sought help from any
of these or other related services, nor was any effort nmade to
det erm ne whet her she understood that she m ght obtain | ega
representation in those ways.

‘The magi strate judge erroneously treated Brown's wai ver as
di spositive of the issue of whether she received a full and fair
heari ng.



and fair hearing depending upon whether there has been a valid
wai ver and noting that, in any case, there nust be a show ng of
prejudice to trigger a remnd to the Secretary for
reconsi deration). As noted above, there is no indication that the
ALJ contacted Dr. Howard for up-to-date nedical records even t hough
Brown testified that she was exam ned by himtw ce just prior to
the hearing. The nost recent information submtted by his office
predates the hearing by nore than six nonths. The ALJ al so agreed
to procure a report from the center in Mcon where Brown had
undergone rehabilitation therapy, but no such docunment was nmade a
part of the record.?®

In evaluating the necessity for a renmand, we are guided by
"whether the record reveals evidentiary gaps which result in
unfairness or "clear prejudice." " Smth, 677 F.2d at 830 (quoting
Ware v. Schwei ker, 651 F.2d 408, 413 (5th Cr.Unit A July 1981),
cert. denied, 455 U.S. 912, 102 S.Ct. 1263, 71 L.Ed.2d 452 (1982)).
The lack of nedical and vocational docunentation supporting an
applicant's all egations of disability is undoubtedly prejudicial to
a claim for benefits. W have no way of knowi ng whether the

evidence mssing fromthis case woul d sustain Brown's contentions

®Brown testified that a counselor at the rehabilitation
center, named M. Crawford, had been working with her to
det erm ne whether she could attend school to | earn conputer
programm ng and that they had di scussed a plan for her to take
some "re-nedia [sic] courses in English.” (Admn. tr. at 80).
The ALJ stated that he would "send for records fromhin{,]" that
is, fromM. Crawford, as well as a report from Goodw ||
| ndustries, where Brown was referred by the center for a
vocati onal and psychol ogi cal assessnent. (1d. at 81). Perhaps
the ALJ believed that the latter report, which he did obtain,
constituted the extent of the outstanding docunentation with
respect to the efforts nade to evaluate Brown's ability to work.
Her testinony, however, appears to indicate otherw se.



of her inability to work. In the absence of proof to the contrary,
however, we nust assune that it does l|lend credence to her
al | egations. ®

W al so observe that the ALJ did not question Brown's husband

concerni ng her conplaints. *

In Cowart, this court held that the
ALJ failed to discharge his special duty to devel op the facts where
he neglected to elicit such clearly relevant and readily avail abl e
testinmony. See Cowart, 662 F.2d at 735. The transcript of the
heari ng portrays a cl ai mant who had great difficulty conveying with
any precision the manner in which her various subjective ailnents
affected her ability to engage in substantial gainful activity.
"Any |awyer prepared for a hearing ... would realize that the
stat ement of such subjective matters by the clai mant woul d be the
ki nd of evidence that nost required supporting testinony by famly
or friends." Cark, 652 F.2d at 404. Al though the Appeal s Counci

was | ater able to consider M. Brown's affidavit, the value of |ive
testi nony, where deneanor can be considered and credibility nore
readi |y eval uated, cannot be discounted. An attorney would have
been able also to assist Brown in responding to the vocationa

assessnment prepared by Goodw Il Industries.

I11. CONCLUSI ON

\\¢ do not mean to suggest that a remand is warranted any
time a claimant all eges that the ALJ has neglected to conplete
the record. The |ikelihood of unfair prejudice to a claimant may
ari se, however, where as here, the evidentiary gap invol ves
recent nedical treatnent, which the clai mant contends supports
her allegations of disability, or the receipt of vocational
servi ces.

'Because Brown testified that her husband drove her to the
hearing, we presume he was an avail abl e w tness.



In view of the evidentiary gaps in the record, we find that
Brown was not afforded a full and fair hearing and that she was
prej udi ced thereby. The judgnent is therefore REVERSED and the
case is REMANDED with instructions that it be returned to the

Secretary for further proceedings consistent with this opinion.



