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Appeal from the United States District Court for the Mddle
?La;gict of Georgia. (No. CR92-41-MAC-DF), Duross Fitzpatrick,

Before COX, Circuit Judge, and FAY, Senior Circuit Judge, and
NELSON, District Judge.

FAY, Senior Circuit Judge:

This appeal arises from Cannon's two-count conviction for
conspiring to defraud the United States government and for
defrauding the governnment by using false docunents. The jury
acquitted Cannon on three other counts. The indicted activity
i nvol ves inproperly perforned defense contracts for the United
States Air Force ("USAF").

Cannon alleges many errors in the trial and at sentencing.
First, Cannon alleges the trial judge abused his discretion by
excl udi ng evidence of netallurgical and ballistics testing by the
governnment, in conjunction with this prosecution, long after the
contracts had been perforned. Cannon also alleges the trial judge
abused his discretion in excluding evidence that the government
accepted nonbal listically tested titaniumas conformng in |ater

contracts with other parties that called for ballistically tested

"Honorable Edwin L. Nelson, U.S. District Judge for the
Northern District of Al abama, sitting by designation.



titanium As to each of Cannon's allegations, we disagree.

Cannon alleges the evidence cannot support the conspiracy
conviction on Count | under 18 U S. C. § 371. We di sagree, and
AFFI RM t he convi cti on.

Cannon al | eges the evidence cannot support the conviction on
Count V for using fal se docunents to defraud the governnent under
18 U.S.C. § 1001. W agree, REVERSE the judgnment, and REMAND wi th
instructions to enter a not guilty judgnment as a matter of |aw on
Count V.

Cannon alleges the trial judge reversibly erred in admtting
vi deo-tape of a G130 airplane and its connecting |link presented at
trial with live narration. W disagree.

Cannon al |l eges prosecutorial msconduct, spanning the grand
jury proceedi ng through closing argunent, requires a newtrial. W
di sagr ee.

Cannon alleges the indictnment failed to charge and the
evi dence cannot support a conviction on the theory of aiding and
abetting. In light of our finding that the evidence does not prove
the DD 250 forns submtted to the governnent were fal se, we do not
reach the issue of whether Cannon would be guilty of aiding and
abetting had they been fal se.

Cannon alleges the trial judge wongly conputed his offense
| evel at sentencing, wongly used the full contract price as the
amount of governnment |oss, and wongly found nore than mninma
pl anni ng, conscious or reckless risk of serious bodily injury, and
an aggravating role as an organi zer, | eader, manager or supervisor

by Cannon. We disagree.



| . BACKGROUND

Jody Cannon was Ceneral Manager at Space Age Manufacturi ng,
Inc. ("Space Age"), in Warner Robins, Georgia, for approximtely
twenty years. He was General Manager when the indicted activity
occurr ed.

Space Age contracted with the United States Air Force to
supply parts for mlitary aircraft. Count | of the superseding
i ndictment charges M. Cannon with conspiring to defraud the
government and to use false docunents to elicit paynent on
government contracts that Cannon knew Space Age had not perforned
tomlitary specifications. The jury convicted M. Cannon of this
count (Count I). The superseding indictnment also charged, anong
other violations, a substantive count (Count V) of using false
docunents to elicit paynment on contracts Cannon knew were not
performed to mlitary specifications. The jury convicted M.
Cannon on this substantive count and acquitted him on all other
counts.

Both Counts | and V invol ved defense contracts between Space
Age and the USAF. Count 1|, the conspiracy count, involved two
types of parts the prosecution alleged did not conform First, a
throttle link assenbly, which is used to feather a propeller on a
C-130 aircraft.? Second, titanium arnmor plating for H53
helicopters which the contract required to be ballistically
tested—that is, to have defied penetration when shot with bullets.

Space Age know ngly supplied nonballistically tested titanium

'Feat hering a propeller turns the propeller blades directly
into the wind. Feathering alleviates wind drag because the w nd
bl ows through the bl ades instead of spinning them



The indictnment charges that Cannon, as General Manager,
subm tted bids for governnment contracts and pl aced orders for goods
to fill those contracts. Cannon admts ordering the nonconform ng
titanium charged in Counts | and V in March of 1990. (R3-59;
Appellant's Br. at 5). After using materials that did not conform
to contract specifications, Space Age submtted DD 250 fornms to t he
governnment Quality Assurance Representative ("QAR') for paynent.
The QAR revi ews ot her docunents when receiving the DD 250 and si gns
the DD 250, certifying that the contractor has net contract
speci fications and deserves paynent. The governnent argues that by
presenting the DD 250 to the QAR, Cannon "took affirmative actions
to cause the QAR to accept the itens, and to certify that they net
t he contract specifications, thereby causing the fal se docunents to
be made."” (Appellee's Br. at 26). The substantive count depends
on whet her this governnent argument is correct as a matter of |aw.

1. STANDARD OF REVI EW

Thi s appeal requires review of findings of fact, conclusions
of law, and discretionary rulings on whether to admt or exclude
evi dence.

W will not disturb the trial judge's decision to admt or
excl ude evidence absent a clear showi ng of abuse of discretion.
United States v. Russell, 703 F.2d 1243, 1249 (11th Cr. 1983).

We subj ect sufficiency of the evidence, a question of law, to
de novo review. United States v. Kelly, 888 F.2d 732, 739 (1l1lth
Cir.1989). W viewthe evidence in the |light nost favorable to the
governnent, including all reasonable inferences and credibility

judgnments. See G asser v. United States, 315 U S. 60, 62 S. Ct.



457, 86 L.Ed. 680 (1942). W ask whether a reasonable trier of
fact, when choosi ng anong reasonabl e constructi ons of the evidence,
coul d have found the defendant guilty beyond a reasonabl e doubt.
Kelly, 883 F.2d at 740.

Prosecutorial conduct requires a new trial only if we find
the remarks (1) were inproper and (2) prejudiced Cannon's
substantive rights. United States v. Cole, 755 F.2d 748, 767 (11th
Cir.1985). W reviewthemin context and assess the probable jury
i mpact . United States v. Stefan, 784 F.2d 1093, 1100 (11th
Cir.1986).

W review the indictnent's sufficiency for whether it
contains every elenment of the offense charged and adequately
inforns the accused of the charge being | odged. Stefan, 784 F.2d
1093, 1101-02 (11th Cr. 1986).

We do not disturb the sentencing court's fact findings absent
clear error. United States v. Davis, 902 F.2d 860, 861 (11lth
Cir.1990). Nonetheless, we review de novo the sentencing court's
Federal Sentencing Guidelines application to those facts. United
States v. Rodriquez, 959 F.2d 193 (11th Cr.1992), cert. denied, --
- US ----, 113 S.Ct. 649, 121 L.Ed.2d 563 (1992).

The sentencing court may consider defendant's conduct not
covered by counts of conviction if the government proves their
exi stence by the greater weight of the evidence. See United States
v. Alston, 895 F.2d 1362, 1372-73 (11th Cir.1990).

[11. ANALYSI S
A. Procedure

This Court at oral argunent questioned whether Cannon had



wai ved appeal on Counts | and V by failing to nove for a judgnent
of acquittal on each of these counts. He did not. Cannon noved
for judgnent of acquittal on August 27, 1993, the seventh day after
jury discharge. This notion is proper under Fed.R CrimP. 29(c)
and preserved the issues for appeal.

B. Evidentiary Rulings

W find the trial judge did not abuse his discretion by
excl udi ng evi dence of netallurgical? and ballistics testing by the
gover nnment . The record indicates the government, in connection
with Cannon's prosecution, seized titanium from Space Age in
January of 1991. This titaniumpassed governnent ballistics tests.
Cannon ar gues t hat because the titaniumpassed the ballistics test,
it negates a finding of his intent to defraud the governnment. W
di sagr ee.

First, Cannon did not show the titaniumseized in the search
canme from the batch used to perform the contract inplicated in
Count V. | ndeed, the governnent w tness, a Space Age supplier
testified that she had no way of know ng whence the titani umcane,
who bought it, who sold it, when or in connection wth what
contract it was sold. (R3-129-30). Second, even if Cannon had
traced this titanium to the contract in Count V, it would not
matt er. That the nonballistically tested titanium supplied by
Space Age | ater passed ballistics tests does not pardon the deceit
of havi ng supplied nonconform ng, nonballistically tested titanium

in a contract requiring ballistically tested titanium In short,

*Met al | urgical tests analyze metals and their properties in
bul k and at the atomc level. See The Anerican Heritage
Dictionary of the English Language 824 (New Col | ege Ed. 1976).



titanium that could pass the ballistics test is not equal to
titanium that has passed the ballistics test. The gover nnent
contracted and paid for the latter; Space Age's substitution of
the former, wthout governnment consent, does not negate the
governnent's showi ng of intent to defraud. The trial judge did not
abuse his discretion in excluding evidence of these after-the-fact,
gover nnent - conducted tests. Li kew se, evidence of governnent
condoned substitutions in later contracts with other, unrelated
parties does not affect the government's showing of intent to
def r aud.

Further, we find the trial judge did not abuse his discretion
in admtting the G130 aircraft videotape with Iive narration.

C. Findings of Fact

Upon review of the sentencing court's fact findings, we find
no clear error. The sentencing court found the governnent's
nonetary loss to be the contract val ue. The United States
Sent enci ng Conmi ssi on Gui delines Manual, 8 2F1.1 Application Note
7, states that "[f]requently, loss in a fraud case will be the sane
as in a theft case.”" Further, 8 2F1.1 refers "valuation of |oss"
to the discussion in 8§ 2Bl1.1, which provides that "[w here the
mar ket value is difficult to ascertain or inadequate to neasure
harmto the victim the court may neasure | oss in sone other way,
such as reasonable replacenent cost to the victim" Fol | owi ng
t hese instructions, we find the sentencing court did not clearly
err in finding the contract value was the ampbunt of |oss. Having
found the | oss to be between $120, 000 and $200, 000, the sentencing

court properly increased Cannon's offense |evel by seven points.



See § 2F1.1(b)(1)(H
The sentencing court did not clearly err in increasing
Cannon's offense level by two points for nore than m ninal
pl anni ng. Under 88 2F1.1(b)(2)(A) and 1B1.1 Application Note 1(f),
we find no clear error in increasing Cannon's offense |evel for
"affirmative steps ... taken to conceal the offense.” Agent
Phillips testified that Cannon told her he altered certification
forms from other contracts to conceal the substitution of
nonconformng titanium Further, Note 1(f) states that nore than
m ni mal planning "is deemed present in any case invol ving repeated
acts over a period of tinme, unless it is clear that each instance
was purely opportune.™ The acts charged in Count | involve
numer ous contracts spanni ng a four-and-a-half year period. The | aw
inthis Grcuit permts a sentencing court to
consider evidence of the defendant's conduct relating to

counts on which the defendant was indicted but acquitted at
trial[.]

Acqui tted conduct may be consi dered by a sentencing court
because a verdict of acquittal denonstrates a |ack of proof
sufficient to neet a beyond-a-reasonabl e-doubt standard-a
standard of proof higher than that required for consideration
of relevant conduct at sentencing.

United States v. Averi, 922 F.2d 765, 765-66 (11th G r.1991).
Accordingly, the sentencing court could properly consider the
conduct charged in Counts I1-1V as well, so |long as the governnment
proved them by the greater weight of the evidence. See United
States v. Alston, 895 F.2d 1362, 1372-73 (11th G r.1990).
Follow ng the guidelines, we find the sentencing court did not

clearly err by increasing the offense | evel for "nore than m ni nma



pl anni ng. "

Cannon argues the sentencing court erred in increasing his
of fense level for "conscious or reckless risk of serious bodily
injury."” W di sagr ee. Cannon ordered nonballistically tested
titaniumto nmake arnor plating on H 53 helicopters. The USAF paid
for titaniumthat had passed the ballistics test, not titaniumthat
m ght pass the test. Further, Agent Phillips testified that Cannon
told her "inferior bearings had been substituted on the [connecting
link assenblies used to feather propellers on a C 130 aircraft]
versus installing the bearings that were called out for in the
governnment specifications ... [and that] based on his 20 years
experience in the aircraft industry, that the inferior bearings
woul d crack under pressure.” (R2-71). W find that the sentencing
court did not clearly err when it found the governnent had proved
"conscious or reckless risk of serious bodily injury" by the
greater weight of the evidence.?

Final ly, Cannon argues that the sentencing court erroneously

applied 8 3Bl.1(c)—taggravating role as an organizer, |eader,
manager, or supervisor." W disagree. The Introductory Conmentary
to 8 3B1.1
provi des adjustnents to the offense | evel based upon the role
t he defendant played in commtting the offense ... [which is
determ ned] on the basis of all conduct within the scope of 8§
1B1. 3 (Rel evant Conduct), i.e., all conduct included under 8§

1B1.3(a)(1)-(4), and not solely on the basis of elenents and
acts cited in the count of conviction.

®'t is nost reasonable to consider the loss of life or
serious bodily injury that can occur when essential parts of an
aircraft fail. To argue that there is no evidence of a failure
yet is to conpletely ignore the reason for the standards
established in the contracts, to wit: the safety of al
personnel using the aircraft.



Based on this instruction and the laundry |ist of considerable
factors listed in 8§ 3Bl1.1 Application Note 4, we find the
sentencing court did not clearly err by increasing the offense
| evel under this section.
D. Concl usions of Law
i. Count One: The Conspiracy Count
The jury convicted Cannon under 18 US C § 371 for
"Conspiracy to conmt offense or to defraud United States.” The
statute commands
[I]f two or nore persons conspire either to commt any
of fense against the United States, or to defraud the United
States, or any agency thereof in any manner or for any
pur pose, and one or nore of such persons do any act to effect
the object of the conspiracy, each shall be fined not nore
t han $10, 000 or inprisoned not nore than five years, or both,.
The governnent identified Cannon's unindicted coconspirators as
Space Age Manufacturing, Inc., and Space Age's President, Jack C
Kerstetter. Cannon placed bids, signed the contracts at issue, and
know ngly purchased nonconform ng titanium Cannon and Kerstetter
di scussed that ordering conformng titaniumwoul d cause Space Age
to | ose noney. While Cannon argues that he purchased the titanium
because Kerstetter "ordered” himto do it, this does not absolve
hi s actions. Cannon, Space Age & Kerstetter gave the USAF titani um
with | ess pecuniary value than the titaniumit contracted for, and
with | ess performance value than the titaniumit contracted for.
Viewng the evidence in the light nobst favorable to the
governnent, G asser v. United States, 315 U.S. 60, 62 S.Ct. 457, 86
L.Ed. 680 (1942), including all reasonable inferences and

credibility judgnents, we find that a reasonable trier of fact,

when choosi ng anong reasonabl e constructions of the evidence, could



have found the defendant guilty beyond a reasonabl e doubt. United
States v. Kelly, 888 F.2d 732, 740 (11th G r.1989). We affirm
Cannon' s conviction on Count |.
ii. Count Five: The Substantive Count
Cannon argues the evidence cannot support a conviction on

Count V pursuant to 18 U S.C. § 1001. W agree.

The government had to prove Cannon knowingly and willfully
fal sified, concealed or covered up by trick, schene, or device a
material fact, or made false, fictitious or fraudul ent statenents
or representations, or nade or used any false witing or docunent
knowi ng the sane to contain any false, fictitious or fraudulent
statement or entry. See 18 U.S.C. § 1001.

The governnent charged in the indictnent that Cannon viol at ed
8 1001 because he "used and caused to be used a Form DD 250[.]"
Despite the jury verdict, as a matter of |aw, the governnent fail ed
to prove the DD 250 fornms were fal se. The governnment argues that
"when [the contractor] submts the docunent [DD 250, he] is telling
t he governnment that he has manufactured the itenms according to the
governnent specifications, and that he is ready to deliver themso
that he can be paid.” Appellee' s Br. at 25. Nowhere on the DD 250
does Cannon or anyone at Space Age certify that the parts supplied
conformto the contract. Rather, the governnent QAR signs the form
signi fying acceptance and conformance of the goods.

The governnment argues Cannon caused the QAR to nake a fal se
statenment by presenting the DD 250 fornms, representing to himthat
the contracts had been performed to specifications, and having the

@AR sign the DD 250, accepting the itens and certifying that they



met the contract specifications. See id. at 25-26. W disagree.

The governnent's only shred of evidence to showthe QAR si gned
the DD 250 forns because of false representations was the QAR s
testinmony that he woul d not have signed the DD 250 unl ess he'd been
presented with a docunent certifying the titaniumas ballistically
t est ed. Agent Phillips, however, testified that when the
governnent seized the file for the contract charged in Count V, the
only certification formit contained showed no signs of tanpering
and was for nonballistically tested titanium (R3-61-62).
Al though the titaniumdid not conform the docunents did not |ie.
It was through the failure of the QARto performan adequate review
that the nonconformng material was certified.

Viewing the evidence in the light nost favorable to the
governnent, see dasser, 315 U S. 60, 62 S.C. 457, including al
reasonabl e inferences and credibility judgnments, we hold that no
reasonable trier of fact, when choosing anong reasonable
constructions of this evidence, could have found the defendant
gui lty beyond a reasonabl e doubt of using false docunents or
representations to defraud the governnment. See Kelly, 888 F.2d at
740. The district court reversibly erred when it denied Cannon's
notion for judgment of acquittal on Count V.

E. M scel |l aneous
i. Prosecutorial M sconduct
The transcript of the governnment's closing argunment shows no
prosecutorial remarks that either (1) were inproper or (2)
prej udi ced Cannon's substantive rights. (R6-157-65); see United
States v. Cole, 755 F.2d 748, 676 (11th Cr.1985). The Assistant



United States Attorney, Ms. Duke, contrary to Cannon's argument on
appeal, did not argue that the titanium supplied by Space Age
"would not work or perform under fire." Appellant's Br. at 13.
Rat her, she argued that the titanium"my indeed pass a ballistic
tests [sic], but the only way you're going to know that is if you
get shot at.” (R6- 156) . Ms. Duke's statenent is correct.
After-the-fact testing cannot cure the initial failure to supply
tested titanium |ndeed, we stress that the record shows the only
ballistics testing on this titaniumwas done by the governnent in
connection with this prosecution. Moreover, as discussed in
[11.B., the titaniumthat passed the tests has not been proved to
be related to the batch used in performng the contracts. At this
point, the Air Force can only hope such is the case.*

Accordingly, we find the remarks were proper, and when
reviewed i n context, assessing the probable jury inpact, we find no
prejudice to M. Cannon's substantive rights. See Stefan, 784 F. 2d
1093, 1100 (11th Cr. 1986). The district court properly denied
Cannon's notion for a mstrial. Finding no nerit to any of
Cannon's prosecutorial m sconduct all egations, we deny his request
for a newtrial

i1. Indictment Sufficiency

Based on our findinginlll.D.ii. that the DD 250 fornms cannot
support a conviction under 18 U.S.C. § 1001, and resulting reversal
of Count V, we need not discuss whether the indictment sufficiently

charged aiding and abetting in that count.

“By now, nost of the ball bearings in the |ink assenblies
may have been tested.



| V. CONCLUSI ON

W hold that the district court (1) did not abuse its
di scretion in ruling on evidence; (2) did not clearly err inits
fact findings; (3) properly denied Cannon's notion for a mstrial;
(4) properly denied Cannon's notion for a judgnment of acquittal on
Count 1; and (5) reversibly erred, as a matter of law, when it
deni ed Cannon's notion for a judgnent of acquittal on Count V. W
REVERSE and REMAND wi th i nstructions to enter a not guilty judgnent
as a matter of law on Count V. The judgnent of the district court
as to Count | is Affirned.

AFFIRVED in part; REVERSED in part, and REMANDED



