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BIRCH, GCircuit Judge:

Tho Van Huynh ("Huynh") appeals the judgnent of the district
court denying his petition for habeas corpus relief filed pursuant
to 28 U S.C. § 2254, Huynh was convicted of robbery, felony
nmurder, and malice nurder. He enunerates in his petition three
grounds that he contends warrant habeas relief: (1) ineffective
assi stance of counsel, (2) insufficiency of evidence to support his
conviction for malice murder, and (3) double jeopardy. For the
reasons that follow, we reverse the district court's order, direct
that the wit be granted with respect to Huynh's arnmed robbery
convi cti on and sentence, and remand for proceedi ngs consistent with
this opinion regarding the remaining clains.

| . BACKGROUND
The Georgia Suprene Court made the followng factual

det er m nati ons:

"Honorable Edward S. Smith, Senior US. CGrcuit Judge for
the Federal Circuit, sitting by designation.



Appel I ant and Hong Bi nh Thai acconpani ed Sam Van Ngo to his
apartment in Gainesville, CGeorgia. The victim C A Nguyen,
[ived with Sam Van Ngo and was watching television in the

apartnment. Soon after their arrival, Sam Van Ngo shot the
victimwith a .25 caliber automati c weapon of the sane node
and caliber as one owned by appellant. Hong Bi nh Thai

assisted himin putting the body into the car and i n di sposi ng
of it in the wods. Appellant drove the car on the trip to
di spose of the body. Over $12,000 which the victim had
wi thdrawn from a savings account was taken from his body by
Hong Bi nh Thai during the drive to the woods. After disposing
of the body, they drove to a | ake where Sam Van Ngo and Hong
Bi nh Thai threw away t he nurder weapon and washed t heir hands.
Then they returned to Gainesville where the appellant stayed
in the apartnent which he shared with Hong Binh Thai while
Hong Bi nh Thai drove SamVan Ngo to the Atlanta Airport. Wen
Hong Binh Thai returned to Gainesville, he gave appellant two
t housand dollars, half of what Sam Van Ngo had gi ven hi m of
t he stolen noney. Appellant was arrested in California sonme
two weeks after the crinmes. At the tine of his arrest, he had
thirteen one hundred dollar bills on his person.

Van Huynh v. State, 258 Ga. 663, 373 S.E. 2d 502, 502-03 (1988).
Huynh initially was convicted of malice nurder and arned
robbery on October 17, 1987. After a notice of appeal was filed,
the trial court granted Huynh a newtrial.' Huynh was retried and
convicted of felony nurder, malice nurder, and arned robbery on
Novenber 20, 1987, and received consecutive |ife sentences solely
for malice murder and arned robbery. On direct appeal, the Georgia
Suprene Court reversed Huynh's felony nurder conviction after
finding that he had been placed i n doubl e jeopardy by being retried
for an of fense for which he had not been found guilty in the first
trial. See id. 373 S.E. 2d at 503. The court affirmed the
remai ning convictions as well as the sentences. Huynh filed a
petition for habeas corpus in state court alleging ineffective

assi stance of counsel. The court denied the petition, and the

'Prior to his retrial, the Georgia Suprene Court affirned
Huynh's original convictions. Van Huynh v. State, 257 Ga. 375,
359 S. E. 2d 667 (1987).



Ceor gi a Suprene Court deni ed Huynh's application for probabl e cause

to appeal. Huynh next filed a petition for federal habeas corpus
relief. The district court found Huynh's clains to be either
procedurally barred or lacking in nmerit, and denied relief. In

addition, the court granted Huynh's notion for probable cause to
appeal .
|1. DI SCUSSI OV

A. I neffective Assistance of Counsel

On the eve of Huynh's retrial, his counsel filed a notion to
suppress the noney found in Huynh's wallet at the time of his
arrest. Def ense counsel argued that the warrantless pat-down
search resulting in the discovery of this noney exceeded
constitutional boundaries. More specifically, counsel maintained

t hat al t hough the police officer who initially frisked Huynh for

On April 24, 1996, while this case was pending on appeal,
the President signed into law the Antiterrorismand Effective
Death Penalty Act of 1996, Pub.L. No. 104-132, 110 Stat. 1214
(the "Act"). Title | of the Act significantly curtails the scope
of collateral review of convictions and sentences. Specifically,
t he amended version of 28 U S.C. 8§ 2254 provides, in pertinent
part, that the wit of habeas corpus shall not be granted with
respect to any claimadjudicated on the nerits in a state court
proceedi ng unl ess the adjudication of the claim

(1) resulted in a decision that was contrary to, or

i nvol ved an unreasonabl e application of, clearly

est abl i shed Federal |aw, as determ ned by the Suprene
Court of the United States; or

(2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in light of the
evi dence presented in the State court proceedi ng.

We decline to apply this section retroactively in this case
because neither party argues for such an application and
because Huynh filed his petition on March 24, 1992, prior to
the date on which the Act becane effective.



weapons® found none, he then proceeded to conduct a second pat - down
search, found a wallet, [|ooked inside, and renoved the
incrimnating evidence. The trial court dism ssed the notion as
untinely filed. On appeal, the CGeorgia Suprene Court noted that
Georgia's local rules mandate that all notions be filed by the
arrai gnment unless that tinme is extended by the trial judge. Van
Huynh, 373 S.E.2d at 503. 1In his federal habeas corpus petition,
Huynh al | eged both that the trial court erred in denying his notion
to suppress and that trial counsel was ineffective for failing to
file the suppression nmotion in a tinely fashion. The district
court found that although Huynh had been deprived of a fair
opportunity to litigate his Fourth Amendnent claim he had not
shown cause for his attorney's failure to file the notion in
accordance with the local rules. The court further resolved that
counsel's decision to file an untinely notion was strategic and
thus did not constitute ineffective assistance.

Huynh's ineffective assistance of counsel claimpresents a
m xed question of |law and fact and is subject to de novo review
Aiver v. Wainwight, 782 F.2d 1521, 1524 (11th Gr.), cert.
denied, 479 U S. 914, 107 S.C. 313, 93 L.Ed.2d 287 (1986). A
claimof ineffective assistance of counsel requires a show ng that
(1) counsel's representation fell below an objective standard of
reasonabl eness, and (2) a reasonable probability exists that but

for counsel's unprofessional conduct, the result of the proceeding

W& assune for purposes of this opinion, wthout deciding,
that this warrantl| ess pat-down search for weapons woul d have been
perm ssi bl e under Terry v. Chio, 392 U S. 1, 88 S.C. 1868, 20
L. Ed. 2d 889 (1968).



woul d have been different. Strickland v. Washi ngton, 466 U. S. 668,
689, 104 S. Ct. 2052, 2064, 80 L.Ed.2d 674 (1984). The
reasonabl eness of counsel's performance is to be evaluated from
counsel 's perspective at the tine of the alleged error and in |ight
of all the circunstances, and the standard of review is highly
deferential. 1d. at 689, 104 S.C. at 2065. The defendant bears
t he burden of proving that counsel's performance was unreasonabl e
under prevailing professional norns and that the chall enged action
was not sound strategy. Id. at 688-89, 104 S.Ct. at 2064-65. The
Suprene Court explicitly has extended the right to federal habeas
review of Sixth Amendnent clains to instances in which the all eged
ineffective representation necessarily inplicates a Fourth
Amendnent claim See Kimel man v. Mrrison, 477 U. S. 365, 382-83,
106 S.Ct. 2574, 2587, 91 L.Ed.2d 305 (1986). ("[We reject
petitioners' argunent that [Stone v. Powell 's] restriction on
f ederal habeas revi ew of Fourth Amendnment cl ai ns shoul d be ext ended
to Sixth Amendnent ineffective-assistance-of-counsel clains which
are founded primarily on i nconpetent representation with respect to
a Fourth Amendnent issue.... W hold that federal courts may grant
habeas relief in appropriate cases, regardl ess of the nature of the
underlying attorney error.").

Huynh raised the issue of ineffective assistance of counsel
with respect to the untinely filing of the suppression notion
before the state habeas court. At an evidentiary hearing, Huynh's
trial counsel, JimWitmer, provided the follow ng testinony:

VWH TMER: | know that the general rule is that a Mtion to

Suppress is supposed to be filed at arraignment or later with

perm ssion of the court, but there are al so sone hol di ngs t hat
say that a lot of things are always discretionary with the



trial judge. And so, it wasn't conclusive in ny mnd that the
j udge woul d automatically dismss it for untineliness, sinply
because of when it was filed. | had sone expectation that he
m ght consider it. But in my judgnent, we would have an
appel l ate i ssue either way. If he dismssed it, then we could
argue that he should have heard it. And if he heard the
notion and denied it, then we could argue that he heard it but
shoul d have granted it.

COURT: But you knew the notion was not tinely when you filed
it without regard to its nerit? |1Is that correct?

WH TMER.  Yes, sir.

COURT: And you could have filed it tinely had you so chosen?

WH TMER | coul d have.
Exh. 2 at 25. VWhitnmer testified that he felt certain that the
police officers who conducted the allegedly illegal search were
prepared to fabricate testinony at trial, that the trial court
likely would credit their testinony, and that the notion to
suppress would ultimately not succeed. A colloquy between Wit ner
and Huynh's new counsel, however, also revealed the follow ng
t esti nony:

QUESTION: M. VWaitner, you felt that as a matter of truth and
facts that the notion was a good one, didn't you?

ANSVER:  Yes, sir.

QUESTION: Al right. Being the experienced trial |awer that
you are, it was your opinion that if the truth was laid out,
that the search was ill egal and viol ated the Fourth Arendnent ?

ANSVER:  Yes, sir

QUESTION:  The officer probably had the right to conduct the
frisk, the Terry-type frisk, that when he extracted the
pocket book from this young man and got $3,100.00* that was
all egedly taken fromthe dead man, that that was definitely
illegal and inproper?

“This appears to have been an erroneous description of the
anount of noney recovered from Huynh's wallet. |In actuality, the
police found $1,300.00 in his wallet inmediately before arresting
hi m



ANSVER:  That was mny opini on?
QUESTI O\ That was your opinion.
ANSVER:  Yes.

QUESTI ON: And that's the reason you filed the notion to
suppress evi dence?

ANSVER:  Yes, sir.

Id. at 18-19. Wiitner also testified that he and his co-counsel
had surm sed that "perhaps the Eleventh Circuit would view [the
notion to suppress] a little bit differently on whether it should
have been heard or whether it should have been filed earlier, and
so that was essentially the reasons why we filed it when we did."
ld. at 16.

The state court determ ned that Huynh's trial counsel had nade
a "deliberate strategic and tactical decision to delay the filing
of the notion to suppress....” Exh. 3 at 2. The district court
reviewing Huynh's federal habeas corpus petition simlarly
concluded that "the notion to suppress was filed sinply to give
petitioner an additional issue on appeal."” R1-12-14.

Qur independent review of the record and the applicable
deci si onal | aw, however, convinces us that the district court erred
in its disposition of Huynh's ineffective assistance of counse
claim In Kimelman, the Supreme Court explicitly denom nated as
"unreasonabl e"” the precise trial strategy invoked by Huynh's
counsel in this case:

No reasonable |awer would forgo conpetent litigation of

meritorious, possibly decisive clains on the renote chance

that his deliberate dereliction mght ultimately result in
federal habeas review. Furthernore, when an attorney chooses
to default a Fourth Amendnment claim he also loses the

opportunity to obtain direct review under the harnl ess-error
standard of Chapnman v. California, 386 U S. 18, 87 S. . 824,



17 L. Ed.2d 705 (1967), which requires the State to prove that
t he def endant was not prejudiced by the error. By defaulting,
counsel shifts the burden to the defendant to prove that there
exi sts a reasonable probability that, absent his attorney's
i nconpet ence, he would not have been convi ct ed.

477 U.S. at 383 n. 7, 106 S . at 2587 n. 7.

Pl acing this discussion in context, we conclude that Huynh's
counsel's tactical decision to delay the filing of a potentially
meritorious suppression notion in order to later obtain nore
favorabl e federal habeas review was objectively unreasonable for
several reasons. First, under Wai nwight v. Sykes, 433 U S. 72, 97
S.Ct. 2497, 53 L.Ed.2d 594 (1977), the state court's determ nation
t hat Huynh had failed to abide by a state procedural rule in filing
his noti on woul d serve as an adequat e and i ndependent state ground
to deny relief independent of the nerits of the federal claim See
Col eman v. Thompson, 501 U.S. 722, 729-30, 111 S. C. 2546, 2554,
115 L. Ed.2d 640 (1991). Huynh therefore would have procedurally
defaulted his Fourth Amendnent claim barring our review of the
claim unless he could denonstrate cause for the default and
prejudice arising therefrom or that failure to consider the claim
woul d result in a fundanental m scarriage of justice. 1d. at 750,
111 S. C. at 2565. Cause to overcone the procedural default bar
woul d be established in this instance if Huynh could show
i neffective assi stance of counsel. As the Suprene Court expressly
articul ated, however, no conpetent | awyer woul d choose del i berately
to "set up" an ineffective assistance of counsel clai mwhereby that
| awyer's own inconpetence would serve as cause for defaulting a

claim See Kimel man, 477 U.S. at 383 n. 7, 106 S.Ct. at 2587 n.

7. Second, Huynh woul d have the extraordinarily weighty burden of



showing prejudice arising from his counsel's ineffective
assistance. See id. Third, any consideration of Huynh's Fourth
Amendnent cl aim standi ng al one, necessarily woul d be barred by the
doctrine announced in Stone v. Powel |, 428 U. S. 465, 482, 96 S. Ct

3037, 3052, 49 L. Ed.2d 1067 (1976) ("[Where the state has provided
an opportunity for full and fair litigation of a Fourth Amendnent
claim a state prisoner nmay not be granted federal habeas corpus
relief on the ground that evidence obtained in an unconstitutional
search or seizure was introduced at his trial.") Inthis circuit,
we have construed Stone v. Powel| to bar consideration of a Fourth
Amendnent claimif the state has provided an opportunity for ful

and fair litigation of the claim "whether or not the defendant

enpl oys those processes."”®

Caver v. State of Ala., 577 F.2d 1188,
1192 (5th Gir.1978). Again, our precedent would preclude
consi deration of Huynh's Fourth Amendnent cl ai munl ess he were abl e
to overcone the bar of procedural default. Trial counsel's
pur poseful strategy to erect such hurdles to consideration of a
claimon federal collateral review can only be characterized as

unr easonabl e.

°In the magi strate judge's Report and Recommendat i on,
adopted by the district court, the magistrate judge erroneously
concludes that Stone v. Powell is not applicable to Huynh's
Fourth Amendnent claimand cites Agee v. Wiite, 809 F.2d 1487
(11th G r.1987) in support of this determnation. R1-12-7. In
Agee, however, we found that the petitioner had been denied ful
and fair consideration of one of his Fourth Amendment clains both
at trial and on direct review. There are no allegations in this
case that there were no avenues available to Huynh to review his
Fourth Amendnent claimat the state level, or that the procedural
mechani sm t hrough whi ch Huynh's cl ai mwas revi ewed was
i nadequate. Contrary to the magistrate judge' s analysis, Stone
v. Powel |l woul d preclude consideration of Huynh's Fourth
Amendnent claimin this circuit.



Al t hough our exam nation of the record permts us to eval uate
counsel's performance with respect to conpetency in this case, we
decline to apply the prejudice prong of the Strickland analysis
wi t hout the benefit of a district court's factual findings on the
nmerits of the underlying Fourth Anendnent claim Wile we readily
conclude that the record indicates that a notion to suppress, had
it been filed, would not have been frivol ous, no court has issued
findings regarding the legitimacy of the claim Furt her nor e,
al t hough a neritorious Fourth Amendment issue is necessary to the
success of a Sixth Amendnent cl ai msuch as the one rai sed by Huynh,
a good Fourth Amendnent claim alone will not earn a prisoner
federal habeas relief. Kinmelmn, 477 U S. at 382, 106 S.Ct. at
2586. Only those habeas petitioners who can prove undeBtri ckl and
that they have been denied a fair trial by the gross inconpetence
of their attorneys will be granted the wit and will be entitled to
retrial without the challenged evidence. I1d., 477 U.S. at 382, 106
S.Ct. at 2586-87. Because the nerit of Huynh's Fourth Amendnent
claimis dispositive to a finding of prejudice, we remand to the
district court for an evidentiary hearing to determ ne whet her the
search in question violated Huynh's Fourth Anendment right.® Cave

v. Singletary, 971 F.2d 1513, 1516 (11th Cr.1992) ("A petitioner

®f the district court finds that Huynh's Fourth Anendnent
right was violated and as a result that, had counsel filed a
notion to exclude this evidence, it would have been granted, the
court need not conduct any further analysis regardi ng whet her
there exists a reasonable probability that the verdict would have
been different had the evidence seized fromHuynh's wall et not
been admtted. As we discuss in detail in the next section of
this opinion, we conclude as a matter of law that, had the
evi dence in question been excluded, the outconme would have been
di fferent under the standards applicable to both Strickland and
our review of the sufficiency of the evidence.



is entitled to an evidentiary hearing in federal court if he
all eges facts which, if proven, would entitle himto relief.").
B. Sufficiency of the Evidence

Huynh is entitled to habeas corpus relief if, upon the record
evi dence adduced at the trial, viewed in the |light nost favorable
to the prosecution, no rational trier of fact could have found
proof of guilt beyond a reasonabl e doubt. Jackson v. Virginia, 443
US 307, 324, 99 S. . 2781, 22791-92, 61 L.Ed.2d 560 (1979).
Under Ceorgia law, when a conviction is based solely on
circunstantial evidence, "the proved facts shall not only be
consistent with the hypothesis of guilt but shall exclude every
ot her reasonabl e hypot hesi s save that of the guilt of the accused.™
OCGA 8 24-4-6 (1995). The findings of fact by a state court of
conpetent jurisdiction evidenced by reliable indicia are presuned
to be correct. 28 U.S.C. § 2254(d) (1994). " The concl usions of
the state court and district court as to whether the evidence was
sufficient to satisfy federal due process standards is a m xed
guestion of fact and | aw subject to plenary review W cox v.
Ford, 813 F.2d 1140, 1143 n. 3 (11th Gr.), cert. denied, 484 U S
925, 108 S.Ct. 287, 98 L.Ed.2d 247 (1987).

Huynh was convi cted of having intentionally ai ded and abetted

Hong Binh Thai and Sam Van Ngo in the nurder of C. A Nguyen

‘There are eight exceptions to this presunption set forth in
28 U.S.C. § 2254(d). Because Huynh does not challenge directly
the accuracy of the factual findings nade by the state court,
t hese exceptions are not relevant for purposes of this
di scussi on.



("Nguyen").® At trial, Huynh contended that he was coerced to
participate in events subsequent to Nguyen's nurder; in essence,
Huynh cl ai med (and continues to claim that his participation was
exclusively after-the-fact. Huynh correctly notes that under
Georgia |l aw, a defendant nust be an accessory before-the-fact to be
found guilty as an aider or abettor to a crinme. Purvis v. State,
208 Ga. App. 653, 433 S.E. 2d 58, 59, cert. denied, 208 Ga. App. 910
(1993). The followng facts presented at trial are undisputed

the police found a .25 caliber bullet casing in the apartnent of
the victim and Huynh owned a .25 cal i ber weapon. Huynh drove Hong
Bi nh Thai and Sam Van Ngo, with the victim s body in the back seat,
to a wooded area where they disposed of the dead body. Hong Binh
Thai subsequently gave Huynh $2,000.00, representing half of the
nmoney Sam Van Ngo gave to Hong Binh Thai after robbing Nguyen

Huynh and Hong Binh Thai were apprehended shortly thereafter in
California. 1In a search conducted prior to his arrest, Huynh was
found carrying thirteen one hundred dollar bills. Viewed in the
light nost favorable to the prosecution, we conclude that this
evi dence was sufficient to support Huynh's conviction.

We further conclude, however, that the evidence presented at

%0 C.G A § 16-2-20 provides, in relevant part:

(a) Every person concerned in the conmm ssion of a crine
is a party thereto and may be charged with and
convi cted of comm ssion of the crine.

(b) A person is concerned in the comm ssion of a crine
only if he:

(3) Intentionally aids or abets in the conm ssion
of the crine[.]



trial concerning the noney seized from Huynh i mmedi ately prior to
his arrest was, at the very least, critical in pointing to his
cul pability as an acconplice to nurder before-the-fact. Sam Van
Ngo testified that he had taken Huynh's weapon from his apartnent
and used it to nurder Nguyen. He also testified that he had
comm tted the nmurder and robbery al one, and had ordered Huynh and
Hong Binh Thai to assist him in disposing of the body. Huynh
consi stently has maintained that he had no know edge that Sam Van
Ngo intended to rob and kill Nguyen and that his participation
after the nurder took place under duress. The adm ssion at trial
of the noney obtained from Huynh's wallet as a result of the
allegedly illegal search was extraordinarily inportant in
sustaining the prosecution's theory that Huynh intentionally had
participated in a plan to nmurder Nguyen fromthe outset. Mbreover,
wi t hout the evidence of the noney, the evidence presented at trial
woul d not have been sufficient to exclude every other reasonable
hypot hesi s save that of Huynh's guilt. W therefore resolve that
if the district court finds, follow ng the evidentiary hearing on
the prejudice prong of Huynh's ineffective assistance of counsel
claim that the second pat-down search of Huynh leading to the
di scovery of the thirteen one hundred dollar bills violated his
Fourt h Amendnent right and that, consequently, this evidence should
have been suppressed at trial, then the evidence in this case was
legal ly insufficient to convict Huynh of malice nurder.® Stated

differently, we conclude that if all evidence of the noney had been

Because we vacate Huynh's arned robbery conviction, see
infra p. 27, we need not reach the question of sufficiency of the
evidence with respect to this offense.



excluded at trial, norational trier of fact could have found Huynh
guilty beyond a reasonabl e doubt of nalice nurder.™
C. Doubl e Jeopardy

Final ly, Huynh asserts that he received nultiple punishnments
for the sanme offense, thereby subjecting himto double jeopardy,
when he was convicted and sentenced to consecutive |life sentences
for the greater offense of malice nurder and the |esser included
of fense of arnmed robbery. He asks that we reverse his conviction
and sentence for arnmed robbery. The State avers that (1) Huynh has
never rai sed this particular double jeopardy claimin either state
or federal court, (2) his state pleadings and original federa
habeas petition stated only that he had been subjected to double
jeopardy by being retried for felony nurder, and (3) the claim
presented in this appeal therefore is unexhausted. The State does
not argue the nerits of Huynh's doubl e jeopardy chal | enge, but asks

that we decline to entertain the claim W review Huynh's doubl e

“For the sake of clarity, we enphasize that under the
particul ar circunstances of this case, the clains that counse
was i neffective and that the evidence was insufficient to convict
Huynh of malice nmurder are inextricably intertwined; in fact,
the court's determnation with respect to the prejudice prong of
Huynh's ineffective-assi stance-of-counsel claimis dispositive of
the sufficiency-of-the-evidence claimas a matter of |law. The
court necessarily nust determ ne that Huynh's Fourth Amendnent
rights were violated and that the thirteen one hundred doll ar
bills should have been excluded from evidence in order to find
that counsel's failure to file a notion to exclude this noney
prej udi ced Huynh under Strickland. |[If the court finds that the
noney was inproperly admtted and that Huynh therefore was
prejudiced by his lawer's failure to seek to have it excl uded,
then we conclude as a matter of |aw that the bal ance of the
evi dence was insufficient to support a conviction for malice
nmurder. Theoretically speaking, if Huynh's counsel had filed the
suppression notion (as he should have) and the trial court had
granted the notion, then no rational trier of fact could have
found Huynh guilty beyond a reasonabl e doubt of malice nurder.



j eopardy claimde novo. Mars v. Munt, 895 F. 2d 1348, 1351 (11th
Cir.1990).

The State correctly notes that in his pro se petition before
the district court, Huynh stated that "since he was not found
guilty of felony nmurder in his first trial, he has been subjected
to doubl e jeopardy.” R1-1. Huynh also stated that he "would |ike
to use the brief filed in Georgia Supreme Court by trial attorney
on this issue.” 1d. That brief contained as one ground for appeal
a request that the conviction for felony nurder be reversed based
on double jeopardy.™ Exh. 6B at 22. In its answer to Huynh's
petition, however, the State argued:

To the extent the Petitioner argues that his conviction for
felony nmurder and nalice nmurder in the second trial
constitutes doubl e jeopardy, that argunent i s noot because t he
CGeorgia Suprene Court reversed and vacated the fel ony nurder
conviction ... The remaining offenses for which Petitioner
stands convicted, the offenses of malice nurder and arned
robbery, do not nerge as a matter of lawor fact in this case.
Thus, the prohibition against double jeopardy is not
i npl i cat ed.
R1-7-11. W acknow edge that it is neither clear nor obvious that
Huynh explicitly raised in his federal habeas petition the i ssue of
whet her his malice nurder and arned robbery convictions nmerge in
vi ol ati on of double jeopardy; yet, the State apparently understood
that there were several possible distinct interpretations of
Huynh's doubl e jeopardy claim The answer indicates that the State

afforded the pro se petition a liberal construction and expressly

“As previously nentioned, the Georgia Supreme Court had
al ready reversed Huynh's fel ony-nurder conviction after finding
that the conviction constituted a violation of the Double
Jeopardy C ause. Van Huynh, 373 S.E.2d at 503. The court also
determ ned that Huynh had been sentenced only for malice nurder
and arnmed robbery and affirnmed both the sentences and renai ning
convictions. See id.



responded to the claimargued by Huynh in this appeal. Although
the State now suggests that the brief discussion of the nerger
i ssue was i nadvertent and gratuitous, we declineto find aclaimto
be unexhausted after the State has argued the nmerits of that sane
claimin its answer brief. Penni ngton v. Spears, 779 F.2d 1505,
1506 (11th Cir.1986) (where State declined to raise exhaustion
defense, instead requesting the district court to deny petition on
the merits, court found State had waived exhaustion as a defense:
"Although it is not clear fromthe record whether [petitioner] has
in fact exhausted state renmedies, it is clear that the state does
not assert a defense of |ack of exhaustion.").

We al so conclude that Huynh's malice nurder and arnmed robbery
convictions nerge under GCeorgia decisional |aw. The Georgia
Suprene Court has construed Georgia statutory | aw as mandati ng t hat
al t hough a def endant may be prosecuted for each crine arising from
t he sane conduct, he nmay not be convicted of nore than one crine if
one crime is included in the other. Addison v. State, 239 Ga. 622,
238 S. E. 2d 411, 412-13 (1977). The court has further held that
armed robbery may be a lesser included offense of malice nurder
where a defendant is a conspirator in an arnmed robbery schene and
a murder occurs as a probabl e consequence of that arned robbery.
| d. Specifically, the court has vacated an arned robbery
conviction after finding that "[w here the defendant is not the
killer, and where the only nmethod by which malice may be inputed to
defendant is by showi ng his participation inthe arned robbery, the
armed robbery is an included offense as a matter of fact[.]" Id.

238 S.E. 2d at 413.



Here, the State has never contended that Huynh was the
"triggerman,” and he was never charged with this offense; rather,
it consistently has been the State's theory that Huynh was an
acconplice who aided Sam Van Ngo in commtting nurder. As we have
addressed in depth in the precedi ng di scussion, the robbery of the
victimin this case was the critical evidence in allowing the jury
to inpute the malice and intent of Sam Van Ngo to Huynh. Proof of
the robbery therefore was essential in supporting Huynh's
conviction for malice nurder. Burke v. State, 234 Ga. 512, 216
S.E 2d 812, 814 (1975). CQur precedent dictates that the Double
Jeopardy C ause prohibits the state from puni shing a person tw ce
for the same offense, and a greater offense and |esser included
of fense are considered the sane offense for purposes of Double
Jeopardy C ause protection. United States v. Kaiser, 893 F.2d
1300, 1303 (1ith G r.1990). The specific facts of this case
dictate that, under Georgia |law, the arnmed robbery for which Huynh
was convicted was a | esser included offense of the malice nurder
for which he was convicted.* Accordingly, we vacate the district
court's order and direct that the wit issue with respect to
Huynh's conviction and sentence for arned robbery.

[11. CONCLUSI ON
In this appeal, Huynh asks that we grant the wit of habeas
corpus with respect to his convictions and sentences for malice

mur der and armed robbery. As grounds for this request, he avers

The Georgi a Supreme Court has observed that an arned
robbery may be a | esser included offense "as a matter of fact,
t hough not as a matter of |aw' based on the factual circunstances
of each case. Addison, 239 Ga. at 622, 238 S E. 2d at 413.



that his trial counsel was ineffective and that the evidence was
insufficient to support the convictions. In addition, Huynh asks
that we vacate his conviction and sentence for arnmed robbery based
on a violation of the Double Jeopardy C ause. W conclude that
Huynh has shown that counsel's performance at trial regarding the
decision to delay filing a potentially mneritorious notion to
suppress was neither sound strategy nor reasonable in |ight of
prevailing professional norms. W therefore vacate the district
court's judgnent regarding the ineffective assistance of counsel
claim and remand for an evidentiary hearing to resolve whether
Huynh was prejudi ced by counsel's performance. W further concl ude
that if the district court finds, pursuant to its exam nation of
the i neffective assi stance of counsel issue, that Huynh establi shed
a valid Fourth Amendnment claimand that the noney discovered as a
result of the relevant search should not have been introduced at
trial, then the evidence was legally insufficient to support his
conviction and the wit should issue forthwth. Finally, we
resolve that Huynh's conviction and sentence for arned robbery
subjected him to double |jeopardy. W therefore reverse the
district court's order with respect to this claimand direct that
the wit issue on the arnmed robbery conviction and sentence.

VACATED, REVERSED, and REMANDED wi th instructions.



