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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-12653

D.C. Docket No. 1:15-cr-00088-CG-B-2

UNITED STATES OF AMERICA,

Plaintiff - Appellee,
Versus

XIULU RUAN,
JOHN PATRICK COUCH,

Defendants - Appellants.

Appeals from the United States District Court
for the Southern District of Alabama

(July 10, 2020)

Before WILSON and NEWSOM, Circuit Judges, and COOGLER," District Judge.

COOGLER, District Judge:

* Honorable L. Scott Coogler, United States District Judge for the Northern District of
Alabama, sitting by designation.
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Following a seven-week trial in the United States District Court for the
Southern District of Alabama, pain management physicians Xiulu Ruan (“Ruan’)
and John Patrick Couch (*Couch”) (together, “the appellants™) were convicted by a
jury of conspiring to run a medical practice constituting a racketeering enterprise in
violation of the Racketeer Influenced and Corrupt Organizations Act (“RICO”), 18
U.S.C. 8 1962(d); conspiring to violate the Controlled Substances Act, 21 U.S.C.
88 846 & 841(a)(1), by dispensing Schedule 11 drugs, fentanyl, and Schedule 111
drugs outside the usual course of professional practice and without a legitimate
medical purpose; conspiracies to commit health care fraud and mail or wire fraud
in violation of 18 U.S.C. 88 1347(a) & 1349; and conspiracies to receive kickbacks
in relation to a Federal health care program in violation of 18 U.S.C. § 371 and 42
U.S.C. § 1320a-7b(b). In addition, Ruan and Couch were individually convicted of
multiple counts of substantive drug distribution in violation of the Controlled
Substances Act, 21 U.S.C. § 841(a)(1). Ruan was further convicted of a money
laundering conspiracy in violation of 18 U.S.C. § 1956(h) and two counts of
substantive money laundering in violation of 18 U.S.C. § 1957. Ruan was
sentenced to 252 months’ imprisonment, to be followed by four years of
supervised release, and ordered to pay over $15 million in restitution. Couch was
sentenced to 240 months’ imprisonment, followed by four years of supervised

release, and ordered to pay over $16 million in restitution.
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In this broad-sweeping appeal, Ruan and Couch challenge their convictions,
various evidentiary rulings at trial, and the district court’s jury instructions. Ruan
also challenges his sentence and the district court’s order of restitution. After
thorough review and having had the benefit of oral argument, we affirm in large
part the decisions of the district court, but we reverse the district court’s ruling that
sufficient evidence supported one of the illegal kickback conspiracy convictions.
We thus remand the cases for resentencing.

l. Background

A.  Procedural History

A Southern District of Alabama grand jury indicted Ruan and Couch on
April 30, 2015, charging conspiracy to distribute controlled substances, 21 U.S.C.
8§ 846, and conspiracy to commit health care fraud, 18 U.S.C. § 1347(a). After a
raid of their medical clinic and pharmacy by the Federal Bureau of Investigation
(“FBI”), a Superseding Indictment issued on April 28, 2016, charging 22 counts.
The Superseding Indictment alleged that Ruan and Couch’s medical clinic was
essentially a “pill mill,” which prescribed controlled substances for no legitimate
medical purpose or outside the usual course of professional practice. Ruan and
Couch were both charged with one count of conspiracy to commit racketeering, 18
U.S.C. § 1962(d) (Count 1); three counts of conspiracies to violate the Controlled

Substances Act by dispensing Schedule 11 and 111 controlled substances and
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fentanyl outside the usual course of professional practice and without a legitimate
medical purpose, 21 U.S.C. 88 841(a)(1) & 846 (Counts 2—4); one count of
conspiracy to commit health care fraud, 18 U.S.C. § 1347(a) (Count 15); three
counts of conspiracy to violate the Anti-Kickback statute, 18 U.S.C. § 371 (Counts
16-18); and one count of conspiracy to commit wire and mail fraud, 18 U.S.C. §
1349 (Count 19). Couch was charged with five additional counts of illegal drug
distribution involving prescribing controlled substances to named individuals, 18
U.S.C. §2(a) and 21 U.S.C. 8 841(a)(1) (Counts 5-7 and 13-14). Ruan was
charged with five additional counts of illegal drug distribution involving
prescribing controlled substances to named individuals, 21 U.S.C. § 841(a)(1)
(Counts 8-12), and three counts of conspiracy to commit money laundering and
substantive money laundering, 18 U.S.C. 88 1956(h) & 1957 (Counts 20-22). The
Superseding Indictment also contained numerous forfeiture provisions.

Ruan and Couch pled not guilty. Their joint trial commenced in Mobile,
Alabama, on January 6, 2017, and lasted 31 days. The government called more
than 50 witnesses, including 15 of their former patients or their relatives; 12 of
their former staff members, including nurse practitioners with whom they had
worked closely; four pharmaceutical company employees; seven representatives
from various medical insurance companies; three medical experts; the director of

the Alabama Department of Public Health; and 12 law enforcement agents and
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analysts. The government also introduced numerous charts from insurers and the
Drug Enforcement Administration (“DEA”) reflecting the volume and cost to
insurers of prescriptions for controlled substances that Ruan and Couch had
written, compared to other physicians in Alabama and nationally. Both Ruan and
Couch testified in their defense, and they also called five former patients, 11
additional former employees, and three medical experts of their own. The
government dismissed Count 18 at the close of its case. Ruan and Couch moved
for judgments of acquittal under Federal Rule of Criminal Procedure 29 at the
close of the government’s case, and again at the close of all the evidence, and the
district court denied their motions.

On February 23, 2017, the jury convicted Couch on all counts against him.
Ruan was acquitted on Count 10 but convicted on all other counts. Ruan and
Couch renewed their motions for judgment of acquittal or new trial, and the district
court denied the motions.

On May 25 and 26, 2017, the district court imposed below-guidelines
sentences of 252 (Ruan) and 240 (Couch) months of imprisonment, each to be
followed by four years of supervised release. Ruan was ordered to pay
$15,239,369.93 in restitution and Couch $16,844,569.03. Ruan and Couch are

currently incarcerated. This appeal followed.!

! As necessary, additional procedural details are set forth with each issue below.
5
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B.  Trial Evidence?
1. The Appellants’ Clinic and Pharmacy

The appellants were board-certified doctors specializing in pain
management. They co-owned a medical clinic, Physicians Pain Specialists of
Alabama (“PPSA”), and a pharmacy, C&R Pharmacy (“C&R”). PPSA had two
locations in Mobile, Alabama, one on Springhill Avenue and one on Airport
Boulevard. C&R was connected to PPSA’s Airport Boulevard location, and its sole
business was dispensing drugs prescribed at PPSA. The Springhill office contained
an in-office dispensary for workers’ compensation patients. Ruan worked primarily
at the Airport location and Couch primarily at Springhill, but once a week they
would switch locations. In May 2015, when an FBI raid shut down PPSA and
C&R, they had 57 employees and served over 8,000 patients.

The appellants’ medical practice was lucrative. From January 2011 to May
2015, the period covered by the Superseding Indictment, Couch made over $3.7
million from PPSA, and Ruan made over $3.9 million. C&R received a service fee
for each prescription it filled—more than 70,000 during those years—netting Ruan
and Couch each more than $555,000 from their pharmacy.

2. The Controlled Substances Act

2 Because the appellants challenge the sufficiency of the evidence against them at trial, the
following facts have been established by viewing the evidence presented at trial in the light most
favorable to the government. See United States v. Schlei, 122 F.3d 944, 952 (11th Cir. 1997).

6
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On the first day of trial government witnesses told the jury that the
Controlled Substances Act categorizes controlled substances into five schedules,
based on their abuse potential and medical value. The Act makes it a crime for
anyone to, among other things, dispense a controlled substance, with the exception
that licensed health care professionals may dispense Schedule II, 111, and IV
controlled substances with a prescription. See 21 U.S.C. 8§ 841(a)(1), 828.
However, such prescriptions are only lawful if they are issued for a legitimate
medical purpose in the usual course of the licensed health care professional’s
professional practice. See 21 C.F.R. § 1306.04.

From January 2011 to May 2015, the appellants wrote nearly 300,000
prescriptions for controlled substances, over half of which were Schedule 11 drugs.
Schedule Il drugs are the most powerful and dangerous drugs that can be lawfully
prescribed, and they include many pharmaceutical opioids such as fentanyl,
hydrocodone, morphine, oxycodone, methadone, hydromorphone, and
oxymorphone. Opioids are dangerous because, while they can help mask pain,
their use can create physical and psychological dependence that can lead to
addiction. Side effects from opioid use include lethargy, confusion, falls, and
depressed breathing.

Opioids can be particularly dangerous when combined with two Schedule 1V

controlled substances: benzodiazepines and carisoprodol. Benzodiazepines, such as



Case: 17-12653 Date Filed: 07/10/2020 Page: 8 of 137

Xanax and Valium, are psychoactive drugs that treat a wide range of conditions
including insomnia or anxiety. Carisoprodol is a muscle relaxant marketed under
the brand name Soma. The combination of these three types of drugs—which the
government referred to as the “Holy Trinity” at trial—is popular among substance
abusers because of its euphoric effect, yet it is highly addictive and can increase
the chances of the user’s death. Together, the appellants prescribed nearly 12.5
million units of Schedule 11 opioids, and opioid prescriptions accounted for nearly
75% of their total controlled-substance prescriptions. Most of the rest of their
controlled-substance prescriptions were for benzodiazepines and Soma, the other
components of the “Holy Trinity.”

3. Ruan and Couch Prescribed Millions of Doses of Opioids
Based on Their Financial Interests

The government sought to prove that Ruan and Couch prescribed millions of
doses of opioids and other controlled substances outside the usual course of
professional practice and, thus, illegally. Over Ruan and Couch’s objection, the
government used Alabama’s Prescription Database Monitoring Program
(“PDMP™), a database of all controlled substance prescriptions dispensed statewide
that is available to doctors and other health personnel, to pull Ruan and Couch’s
prescribing data. The government focused especially on Ruan and Couch’s
frequent prescribing of a version of fentanyl called transmucosal immediate-release

fentanyl (“TIRF), which the Food and Drug Administration (“FDA”) had
8
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approved in 2011 to treat “breakthrough pain in adult cancer patients who are
already receiving and who are tolerant to around-the-clock opioid therapy.” The
two types of TIRFs that Ruan and Couch prescribed were Subsys, manufactured by
Insys Therapeutics (“Insys”), and Abstral, manufactured by Galena Biopharma
(“Galena”). Subsys is an under-the-tongue oral spray, and Abstral is an under-the-
tongue dissolving tablet, but both penetrate the blood-brain barrier more quickly
than medications absorbed digestively, working in five minutes compared to 45
minutes for most other opioids. Not surprisingly, TIRFs are expensive, with
average doses costing anywhere from $3,000 to over $20,000 per month. And
although it is not illegal for a doctor to prescribe TIRFs “off-label” to patients who
do not have cancer, insurers would usually only pay for on-label uses of TIRFs.
From January 2011 to May 2015, Ruan and Couch prescribed more than 475,000
doses of TIRFs to over 1,000 patients. From 2012 to 2014, they sharply increased
both the number of patients receiving TIRF prescriptions and the dosages
prescribed. This practice placed the appellants among the top TIRF prescribers
nationwide: they often surpassed the next highest prescriber by more than double.
Despite these high numbers of TIRF prescriptions, no more than 15% of PPSA

patients had cancer.?

8 For each doctor, the government used prescription records to identify the 25 patients

receiving the most Abstral and Subsys prescriptions. Comparing those lists to PPSA’s medical
records showed that more than half of those patients—214 on each list—did not have cancer and

9
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One of the ways in which the government sought to prove that Ruan and
Couch’s prescribing of Abstral and Subsys deviated from the usual course of
professional practice was that their prescribing habits tracked financial incentives
rather than their patients’ medical needs. One of the government’s medical experts,
Dr. Tricia Aultman (“Dr. Aultman”), testified that prescribing drugs based on
one’s own financial interest is outside the usual course of professional practice.

. The Appellants’ Investments in Galena Stock

A DEA agent created a line chart showing the micrograms* of Abstral
prescribed by Ruan and Couch each month from January 2011 to May 2015. Ruan
and Couch prescribed very little Abstral until late 2013—the most Couch
prescribed was 76,800 mcg one month, and some months he did not prescribe any,
and Ruan’s prescriptions maxed out at 128,000 mcg per month. However, in April
2013, Galena initiated a study to gather data on how Abstral was working on
patients. As former Galena sales representative David Corin (“Corin”) testified,
Galena offered doctors $500 per patient to enroll in the study but limited it to 25
patients per doctor. Couch negotiated with Galena for an exception to enroll up to

75 of his patients for a fee of $2,500 per patient. Immediately after Galena

were thus receiving TIRFs off-label. For those 28 patients, insurers paid more than $5.5 million
for Abstral and Subsys during the time covered by the Superseding Indictment.

4 Fentanyl is so powerful that, unlike other opioids, it is measured in micrograms (one

millionth of a gram) (*mcg”), not milligrams (*mg”).
10
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approved that arrangement, Couch began prescribing over 1.5 million mcg of
Abstral per month.

Similarly, in September 2013, Ruan prescribed only 25,600 mcg of Abstral.
But in October 2013, his prescriptions rose to 192,000 mcg. Around that time, a
Galena sales representative visited PPSA in Mobile. Shortly thereafter, Couch and
Ruan began purchasing Galena stock. Between November 2013 and January 2014,
they purchased more than $1.3 million of stock, both individually and through
PPSA. In a February 2, 2014, email to Couch, Ruan wrote that they could “play a
big role” in increasing the value of Galena stock. A few day later Ruan emailed
another doctor, writing that although he had never purchased stock before, he
decided to invest in Galena to help “generate enough profit to pay for [his] divorce
settlement.” And in a February 17, 2014, email between Ruan and a colleague,
Ruan indicated that he suspected Galena would have a “substantial market share
growth at the end of March.” Ruan’s prescribing of Abstral greatly increased
during this time. For example, in January 2014, Ruan prescribed over 1.4 million
mcg; in February he prescribed over 2.3 million mcg; and in March his
prescriptions rose to over 2.6 million mcg. Galena’s stock price increased
dramatically from October 2013 to the start of 2014, more than tripling in price.

However, Corin testified that in January 2014, members of Galena’s board

of directors were given a “blackout period” in which they were briefly permitted to

11
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sell their stock; they did so—“millions of dollars’ worth”—and the price “dropped
dramatically.” Ruan and Couch “were very upset,” and a Galena representative
flew to Mobile in February 2014 to calm them down because they were “important
individuals for Galena” and the company’s “highest Abstral prescribers.” Ruan and
Couch demanded that Galena fire its CEO and board. Between March and October
2014, their Abstral prescribing plummeted. Ruan reached a low of 624,000 mcg in
August 2014, but that month, Galena fired its CEO, and in November, the new
CEO came to Mobile to meet Ruan and Couch at Ruan’s demand. After that visit,
their Abstral prescriptions again spiked, with Couch prescribing over 2 million
mcg and Ruan prescribing over 1.8 million mcg in November. A similar dip in
Ruan and Couch’s Abstral prescribing in February 2015 matched a significant dip
in Galena’s stock price in February 2015, followed by another visit by the CEO to
Mobile, and a rebound in Ruan and Couch’s prescribing.

Corin also explained that Galena initiated a voucher program in August
2013, where patients could receive up to three vouchers for 32 tablets of Abstral.
Because TIRFs were so expensive, the purpose of the program was to help patients
afford the drugs while they awaited insurance approval and to allow doctors to
titrate patients onto the medication, with one voucher being issued at a time until
an appropriate dose was found for a full prescription. However, Ruan and Couch

would use all three prescriptions at once. Galena started losing money as a result of

12
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this practice because Galena would pay for all 96 pills instead of whatever
vouchers were needed to titrate the patients, and Couch and Ruan were the top two
prescribers in the country, accounting for 30% of the total prescriptions for
Abstral. Under the voucher program, the pharmacy filling the prescriptions got
paid the same as if the prescription was fully covered by insurance. And 91% of
the Subsys and Abstral prescriptions Ruan and Couch wrote were filled by their
patients at their own pharmacy, C&R. Galena had to abandon the voucher program
in March 2014, and Ruan and Couch slowed their prescribing of Abstral in
response to the cessation of the voucher program.

When PPSA was shut down in May 2015, national Abstral sales dropped
“significantly.” In fact, Galena was forced to sell its license for Abstral because it
could not make up the lost revenue.

I.  The Appellants’ Participation in Insys’s Speaker
Program

Natalie Perhacs (“Perhacs”), a former sales representative for Insys, testified
that Insys also sought to influence Ruan and Couch’s prescribing with money.
Perhacs first met Ruan and Couch when she was a sales representative for a
respiratory equipment company. Eventually, Ruan recommended Perhacs for a job
at Insys. Perhacs became the Insys drug representative for Ruan and Couch. She
explained that Insys had created a speaker program in August 2012 in which it paid

doctors to talk about Subsys to other doctors, usually over a meal at a restaurant.
13
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Pharmaceutically-funded speaker programs are lawful, but payments made to
doctors are required to be disclosed to the public. Both Ruan and Couch had been
speakers for Insys since before she started. The stated goal of the speaker program
was to educate doctors and get them to write more prescriptions, but Perhacs stated
that Ruan and Couch would do speaker programs when no other prescribers
showed up. She stated that PPSA was one of the top ten prescribers of Subsys, and
Ruan and Couch were “whales” (the top prescribing doctors). She indicated that
the actual purpose of the speaker program was to influence Ruan and Couch into
continuing to prescribe Subsys, and Ruan and Couch were paid for their
involvement in these dinners. In 2013, Ruan and Couch were each paid to host one
program per week, and although no prescribers, or the same prescribers, would
show up to speaking programs, they were rarely canceled because the point was
not to educate others but to “influence how many prescriptions [the appellants]
write.” If a program was canceled, Perhacs could be fired or face a financial
penalty.

In November 2013, Ruan approached a Galena sales representative about
becoming a speaker for Abstral because of his high-prescribing of TIRF
medications, generally. However, Galena decided it would not make sense to have

Ruan be a speaker because there were no other doctors in the area prescribing

14
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TIRF medications, and the purpose of the speaker program was to educate other
doctors.

In early 2014, after the appellants started prescribing more Abstral, the
competing TIRF medication, Insys employees grew concerned about losing market
share. On an email including top Insys executives, the Vice President of Sales said
that “Dr. Ruan and Dr. Couch are killing us.” In April 2014, Insys reduced, but did
not stop, the appellants’ speaking programs.

A few months later, in June 2014, Ruan learned that a Michigan doctor, the
top national Subsys prescriber, had been indicted for receiving kickbacks from
Insys in part related to his acceptance of honoraria received from the speaker
program. In that criminal complaint, which Ruan saw, Ruan and Couch are
identified by prescriber number as the number three and five prescribers,
respectively. The next day, Ruan began planning for Insys to donate all of his
subsequent speaker fees to universities, in one case establishing a scholarship in his
name.

Nonetheless, Insys paid Couch more than $100,000 and Ruan over $166,000
for speaking engagements from 2013 until the FBI raided PPSA in May 2015. In
2016, Perhacs pled guilty to conspiracy to violate the Anti-Kickback statute by
paying kickbacks to the appellants to prescribe Subsys through the speaker

program.

15
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li.  The Appellants Ordered Unnecessary Drug Tests and
Used Their Pharmacy Inappropriately

Prescribing certain drugs when they had a financial self-interest to do so was
not the only example of illegal conduct by Ruan and Couch: the government also
sought to prove that they ordered unnecessary drug tests for patients solely because
they would generate revenue. Government expert Dr. Rahul VVohra (“Dr. VVohra”)
explained that in pain management, drug testing patients can be a valuable clinical
tool because it can tell a doctor whether the patients are not taking the drugs
prescribed or are taking other drugs that they should not be. This testing comes in
two forms: an in-office “cup” screening, which is instantaneous but less accurate,
and an off-site test with gas chromatography and mass spectroscopy (GC-MS),
which takes longer but is more accurate. In 2013, Ruan began ordering off-site
GC-MS testing for every patient because, in his words, off-site testing “generates
revenue,” while in-office urine tests “pays nothing.” Ruan negotiated with the off-
site drug testing company, threatening to work with a competitor unless the
company could start immediately because he was “losing about $8,000 a day from
not testing and . . . cannot just wait.” Later that year, when PPSA switched to an
electronic medical records system, and nurses forgot to order the GS-MS tests in
the system for every patient, Ruan forwarded to Couch a discussion from the
testing company about the missing orders, estimating an annual lost profit of over

$800,000. He told Couch, “[I]f we do not run GC-MS, there is no revenue.”
16
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Dr. Aultman and Dr. VVohra also explained that the proper way for a doctor
to use drug screening is to counsel patients whose tests are inconsistent, indicating
potential diversion or abuse of drugs, or to eventually “fire” them as patients. Yet
the government presented evidence that Ruan and Couch rarely fired patients
whose drug screens were inconsistent because they would lose the revenue. For
example, a patient who was selling his medications was released from the practice
only after his sixth or seventh inconsistent drug test using his five-year-old son’s
urine. Another patient, a former felon with numerous drug screens not showing
prescribed drugs, was also continuously prescribed more opioids. An email Ruan
wrote to a medical student was introduced, in which Ruan stated that “[i]n private
practice the more you fire, the more revenue you lose.” Instead, he opined, “when
one patient tests positive for street drugs, that gives you more reason to do more
frequent urine drug screens, which pays three times more than an office visit.”
While Ruan and Couch did not often fire patients with inconsistent drug screens,
they did fire patients whose insurance would no longer pay for their TIRFs. For
example, despite a history of drug abuse and three trips to the emergency room
caused by her overusing TIRFs, Ruan dismissed patient Kathleen Burns only after
her insurance stopped covering Subsys.

The government also put on evidence that Ruan and Couch used their

pharmacy, C&R, inappropriately. Insys helped them prescribe more Subsys by

17
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ensuring it would be in stock at C&R. C&R was “having trouble filling [Subsys] as
often as it was written.” This was even though, in 2014, C&R was ordering from
wholesalers more than 42 times as much Subsys as the average U.S. pharmacy.
Insys’s owner and its CEO came to Mobile, and it was arranged that C&R would
purchase Subsys directly from Insys, cutting out the wholesalers. Ruan and Couch
also asked Galena to cut out the wholesalers and ship Abstral directly to C&R, but
it refused. However, Galena did offer a rebate program under which C&R received
8.75% of the purchase price for all Abstral it dispensed. C&R dispensed nearly $13
million of Abstral, approximately half of which occurred after the rebate
agreement, making its rebate to C&R more than half a million dollars.

Additionally, Ruan and Couch often prescribed medications based solely on
what was in stock at C&R, rather than on the patient’s medical needs. Nurse
practitioners testified that Ruan *“strongly encouraged” patients to use C&R and
that staff took patients’ prescriptions directly to C&R. One testified that Ruan
“wanted to know what we [C&R] had in stock” before writing prescriptions. Dr.
Greenberg opined that Ruan and Couch should have disclosed to patients that they
owned C&R, but they rarely did.

4, Ruan and Couch Often Prescribed Opioids Without Seeing

Patients, Obtaining Informed Consent, or Keeping
Accurate Records

18
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Another way that the government sought to establish that PPSA operated
outside the usual course of professional practice was to show that Ruan and Couch
prescribed powerful opioids without actually seeing patients. The government’s
medical experts testified that before prescribing controlled substances, a doctor
should see the patient, take a medical history, and do an exam. A doctor who
conducts a thorough evaluation of each patient can normally see 20 to 25 patients
per day, but PPSA routinely processed 150 to 200 patients daily, often quadruple-
booking patients for the same time. This worked because many PPSA patients
never saw Couch and rarely saw Ruan. In fact, one patient for whom Couch signed
multiple prescriptions and another patient’s wife who came to half of her
husband’s appointments could not identify Couch in court because they had never
met him. Others said they had met him only once, despite multiple PPSA visits
during which he signed prescriptions for them. Instead, patients were seen by nurse
practitioners who were not doctors, namely Justin Palmer, Stacy Madison,
Bridgette Parker, Matt Bean, and Sharon Noland.

The jury was able to see this practice firsthand as DEA task force officer
Patrick Kelley (“Kelley” or “Officer Kelley”) went undercover to PPSA as a
patient under the alias “Shawn Brennan” in August 2014. Kelley testified, and
undercover videos of his PPSA office visits were played for the jury. The DEA

arranged for a local chiropractor to refer Kelley to Couch with medical records,
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including normal MRI results. Although Kelley was first turned away from PPSA
because he did not have insurance, he was admitted later that same day after the
chiropractor called PPSA to vouch for him. Rather than see Couch, Kelley saw a
nurse practitioner, Stacy Madison (“Madison), who took a brief medical history
from Kelley but did not question him about his pain levels, even though he had
deliberately left that question blank on the new patient form. Kelley was asked to
bend forward as far as he could without pain, and he was able to touch the floor.
Nonetheless, he was asked whether he had previously taken anything that helped
with his pain. Kelley started his answer with the caveat that he was “going to have
to admit to some criminal activity” and said that he had “blue” pills called
“Roxy”— purposefully using street names for Roxicodone 30 mg, an “immediate
release” version of oxycodone that is popular among substance abusers. Couch
made a 42-second appearance at the end of that visit and signed a 90-pill
prescription for Roxicodone 30 mg. Kelley returned for four more visits, never saw
Couch again, and received Roxicodone prescriptions each time. At his third visit,
the nurse practitioner, now Bridgette Parker (“Parker”), increased his dose to 110
pills. Kelley never filled the prescriptions, which a check of Alabama’s PDMP
would have revealed, and urine tests did not show the drugs in his system, but no
one at PPSA ever discussed that with him. Parker also gave Kelley signed

prescriptions, dated for a month later than his visit, although regulations provide

20
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that physicians must write a separate prescription for each 30-day supply of a
Schedule 11 drug and prohibit a single prescription with refills. The prescriptions
Kelley received at three of these visits to PPSA were the basis for Couch’s
convictions for illegal drug distribution on Counts 5-7.

Two undercover DEA agents posed as patients of Ruan’s as well, but Ruan
never prescribed either patient opioids. The government moved in limine to
exclude videos of these visits, arguing that they did not show anything illegal and
Ruan was merely trying to prove that he practiced “good medicine.” The district
court agreed, so the jury never saw them.

Nurse practitioner Justin Palmer (“Palmer”) also offered extensive testimony
for the government, particularly about Couch’s practice. Palmer had worked at
PPSA since July 2010, first working with both Couch and Ruan but after about a
year working almost exclusively with Couch. Palmer stated that he would see
roughly 30 patients a day on Couch’s behalf, often starting hours before Couch
arrived at the office. Some patients believed Palmer was a doctor, referring to him
as “Dr. Justin.” Palmer’s visits were billed to insurance as if Couch was the one
seeing the patients. Palmer also wrote prescriptions for opioids under Couch’s
signature, even though Palmer was not authorized to prescribe Schedule 11 drugs.
When Couch went on vacation, “he would leave prescription pads that were

presigned so [Palmer] could write what [he] needed to.” Couch continued doing
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this even after PPSA’s practice administrator told him it was illegal and risky. In
time, Palmer began forging Couch’s signature on prescriptions. PPSA and C&R
staff knew Palmer was doing this, and nurses and the pharmacist would ask him to
sign Couch’s name on prescriptions and records. At one point, Couch caught
Palmer forging his name on a prescription for Adderall, a Schedule 11 drug, and
fired him—>but only for “10 minutes”—before deciding to give him a second
chance and rehiring him. Palmer stated that he believed that Couch continued to be
aware of his forgery because Palmer was seeing patients when Couch was on
vacation or out of the office. Palmer estimated that, between 2011 and 2012, he
had forged Couch’s signature 15 to 20 times a day.

Palmer also purchased Galena stock when Ruan and Couch did. After that,
he and Couch discussed candidates that they believed could be suitable for Abstral,
and it was suggested that Palmer find people to put on the drug. Palmer also
confirmed that he prescribed TIRF drugs to non-cancer patients for breakthrough
pain, such as migraines that did not respond to other medication.

Palmer testified that, while at PPSA, he observed what he believed to be
drug-seeking behavior from patients, such as patients needing more and more
medication, saying that they had lost medication, coming back early for refills, or

saying that they had new pain. He stated that he would often have to argue with
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patients because he believed that their pain was not as severe as they were
reporting. The government asked:

Q:  Didyou feel like you were overwriting?

A:  1did.

Q:  Approximately what percentage of the patients did you feel like
were overwritten?

A: At least—at least half, half to maybe more.

Palmer also stole and abused medications from PPSA while working there.
After a PPSA employee caught Palmer actively injecting drugs while at work,
Couch suspended him with pay for two weeks. According to Palmer, nurse
practitioners Parker and Madison also used drugs while working for Couch. Prior
to trial, Palmer pled guilty in this action to conspiracy to distribute controlled
substances outside the usual course of professional practice and without a
legitimate medical purpose.

Nurse practitioner Sharon Noland (“Noland”) also testified for the
government. She had worked at PPSA since November 2011, working solely for
Ruan until May 2014. She testified that Ruan would prescribe certain drugs—
which Noland called the “flavor of the day”—based on what speaker programs he
was doing and what was being pushed by “drug reps,” even if the patient’s pain
was controlled on an existing regimen. She described that Ruan was “very

involved with the practice,” agreeing with the government’s characterization that
23
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he tended to “micromanage.” Noland said that she witnessed Palmer signing
prescriptions as Couch.

Nurse practitioner Parker also testified. She had worked at PPSA from
September 2012 to January 2015, working solely for Couch since December 2013.
Parker testified that although TIRF medications were indicated for cancer, Ruan
used it off-label “for anything we could use it on.” Parker also testified that Ruan
would change patients’ medications, adding TIRF medications to their regimen,
when their prior medications were working. Ruan would also change patients from
one TIRF medication to another without explanation. Parker confirmed that Palmer
would sign Couch’s name on prescriptions, and she stated that she believed that
half of the patients at PPSA were overmedicated, basing her opinion on the fact
that the patients “looked . . . overmedicated, wanted more medication.” Parker also
abused prescription drugs while at work, even going into withdrawal, and Couch
agreed to help pay for her treatment. Like Palmer, Parker pled guilty prior to trial
in this case to conspiracy to distribute controlled substances.

Ruan was aware of Couch’s practice of permitting Palmer and others to see
patients and write prescriptions on Couch’s behalf. In July 2014, for example,
Ruan sent an email to Couch asking Couch to “talk to Justin [Palmer] on cutting
down” the amount of Roxicodone 30 mg he prescribed in light of news reports that

Alabama had the most opioid prescriptions in the country, which Ruan feared
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could increase regulatory scrutiny of PPSA.°> Couch responded that “[w]e,”
meaning he and Palmer, would not “write triple digit dispentions [sic] of short
acting opioids.” And although Ruan usually signed his own prescriptions, he often
did so without seeing patients. Several nurse practitioners testified that they would
line up at Ruan’s office for him to sign prescriptions. One patient testified that he
did not meet Ruan until his “fourth or fifth visit” when Ruan “stuck his head in the
door” to introduce himself.

The government’s experts also explained to the jury that the usual course of

professional practice is to obtain patients’ informed consent before administering

The full email reads as follows:

I noticed you have quite a few [patients] on Roxicodone 30mg . . . and Oxycontin
80mg.

Based on the diversion study done in FL pill mills, these two are the most[] thought
of in South FL, therefore [they are] considered [the] biggest reg [sic] flag[s]. | think
you should talk to Justin [Palmer] on cutting down Roxicodone 30mg usage,
especially [because] we are trying to convince [the] AL board of medical examiners
that we have a great system to keep [patients] satisfied[] and addicts out. We [do
not] want Roxicodone 30mg [to] mess things up, or at least contradict[] . . what we
promote. | believe | have two [patients] on oxycodone 30mg, one of them isa W/C,
cannot handle all others. Also, try to use Oxycontin 60mg instead of 80mg may also
help.

Now, everyone in the nation knows that AL state prescribes the most pain killers in
the nation, [so] we will need to adjust our routine regimen a bit. One of the things
I have done is to wean off on [benzodiazepines], or ask their [primary care
physician] to write their [benzodiazepine], as [benzodiazepine] prescription is also
one of the things they look at and[] [w]e would rather be careful than sorry. Please
remind [Palmer] about this stuff.
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drugs and to have accurate records supporting every prescription. But there was
evidence presented that many patients received no warnings before receiving
prescriptions for powerful opioids. And many PPSA records contained numerous
errors, including not listing all prescriptions written or explaining why a
prescription was changed. Patients testified that exams and tests listed in their
medical records did not occur.
5. Specific Prescriptions Were lllegal

Aside from evidence pertaining to how Ruan and Couch operated PPSA, the
government also put on evidence that Ruan and Couch treated approximately three
dozen specific PPSA patients outside the usual course of professional practice or
prescribed them medications for no legitimate medical purpose. Fourteen patients,
or their family members, testified at trial, criticizing the care they received. The
government’s three medical experts, Dr. Aultman, Dr. VVohra, and Dr. David
Greenberg (“Dr. Greenberg™), reviewed other patients’ files and offered their
opinions that the appellants’ treatment of those individuals did not meet the usual
course of professional practice standard. Evidence was presented that Ruan and
Couch rapidly increased patients’ opioid dosages beyond the minimum necessary
for pain control and failed to refer patients for mental-health treatment, surgery, or
physical therapy that their records indicated would have been appropriate. They

prescribed powerful opioids to people displaying red flags for diversion and abuse,
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like criminal records, inconsistent drug screens, and drug-seeking behavior. Some
patients testified that they were overmedicated on opioids, making their lives
WOrse.

For example, patient Randall Blackmon (“Blackmon”) testified that he saw
Couch on his first visit to PPSA but only saw Palmer on subsequent visits.
Blackmon was prescribed morphine, methadone, and Subsys, even though he did
not have cancer; a physical examination was never conducted; and no one warned
him that Subsys could interact negatively with his existing medications. He took
1600 mcg of Subsys four times a day for eight months, and he claimed that it made
him lethargic and ruined his quality of life. Towards the end of the eight months,
he presented to his primary care physician in such a dire state on Subsys that he
was taken directly to the emergency room. At that point he learned that Subsys was
only recommended for cancer patients, and his insurance stopped covering it. By
that time his insurance had paid over $21,500 per month for his Subsys.

Similarly, patient Joyce Barber (“Barber”) was never treated by Couch, only
Madison. She was prescribed Subsys with no warnings of the risks, and although
she did not have cancer, PPSA staff reported to her insurer that she had uterine
cancer so that her Subsys prescription would be covered. Barber testified that

Subsys made her feel like she was in a fog, and when Madison increased her
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prescription from 200 mcg to 400 mcg, she became addicted, slept all day, and had
no quality of life.

Patient Tina Goellner never saw Couch as a patient of PPSA. She recounted
that, although she told staff at her first visit that she did not want to be prescribed
narcotics for her pain because she was worried about becoming addicted, she was
prescribed Subsys anyway and told that she should not worry because she did not
have an “addictive personality.” Subsys made her sleepy within two minutes of
taking it, and when her dosage was increased rapidly from 200 mcg four times a
day, to 400 mcg four times a day, to 800 mcg four times a day, she began sleeping
all day.

Patient Tamison Blanks(*Blanks”) testified that she saw Couch once for five
minutes despite going to regular appointments at PPSA for over 11 months.
Although she was already taking Soma and hydrocodone (brand name Norco), she
was prescribed 600 mcg of Subsys to use four times a day on her first visit, with no
warnings. She described her dosage as “very strong” and said that she became a
“monster” on Subsys. She described an instance where the Subsys numbed her to
the point that she lay on a heating pad for so long that it burnt her breast, requiring
a visit to the emergency room. She also said that at one of her appointments at
PPSA, nurse practitioner Parker had abused opioids to the point that she was

talking incoherently and fell asleep for about 10 minutes. Blanks commiserated
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with Parker’s predicament because she had been in the same situation, and left that
appointment and immediately checked in to a rehabilitation center.

In an attempt to contrast testimony like the foregoing, Ruan and Couch
sought to call patients who would have testified that they approved of their
treatment by Ruan and Couch and that their treatment enabled them to have a
better quality of life. However, the district court ruled that because the appellants
were not charged with illegally prescribing medication to all of their patients, and
the government acknowledged that they had many patients to whom they provided
legitimate care,® this “good patient” evidence was irrelevant to the charges and
would waste time in an already lengthy trial. They were thus prohibited from
calling patients not identified in the Superseding Indictment or otherwise presented
throughout the government’s case, but they were, however, able to call as
witnesses patients whose files were discussed by the government’s experts.

6. The Appellants Engaged in Fraud, Accepted Kickbacks,
and Ruan Laundered the Proceeds

Aside from violating the Controlled Substances Act, the government also
presented evidence that the appellants engaged in fraud. Ruan and Couch lied to
insurers, telling them that some patients had cancer so that insurers would pay for

their TIRF prescriptions. BlueCross BlueShield of Alabama (“BCBS”), which

6 Indeed, despite the Superseding Indictment calling PPSA a “pill mill,” by the time of trial

the government began referring to it as a “money mill” instead.
29



Case: 17-12653 Date Filed: 07/10/2020 Page: 30 of 137

insured a large portion of PPSA’s patients, paid less for nurse practitioner visits
than for doctor visits and had a policy requiring a physician to actually see a
patient before billing for services under the physician’s name, yet Ruan and Couch
routinely billed BCBS for office visits conducted entirely by nurse practitioners
under the doctor’s identification number. The appellants also billed for more
complex office visits than they actually conducted, resulting in more revenue.

To support the charges alleging conspiracies involving kickbacks, Perhacs
testified that the fees Ruan and Couch received from the Insys speaking
engagements were solely to induce them to prescribe more Subsys. Separately, the
government sought to prove that the company that managed PPSA’s in-house
workers’ compensation dispensary gave illegal kickbacks to Ruan and Couch in
exchange for referring their patients. Christopher Manfuso (“Manfuso™) testified
that Ruan and Couch treated patients with work-related injuries covered by
workers’ compensation insurance, which most workers get through a state
program. For patients’ convenience, Alabama’s workers’ compensation program
permits doctors to have an in-office dispensary for workers’ compensation patients.
Unlike a pharmacy, a dispensary provides only prepackaged medication. Insurers,
including the workers’ compensation program, “apply a steep discount” to
medication dispensed at a pharmacy and billed electronically. But in a dispensary,

the state sets the prices for medications, and Alabama’s fee schedule is “quite
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generous compared to commercial insurance.” Accordingly, “there’s more money
to be made” with a dispensary than sending workers’ compensation patients to a
pharmacy, even one owned by the doctor; the revenues can be “about a hundred
percent higher.”

The appellants ran such a dispensary at PPSA’s Springhill location to
dispense drugs to patients covered by workers’ compensation insurance. In 2011,
Industrial Pharmacy Management (“IPM”) approached the appellants about taking
over the management of their dispensary. When working with an outside company
like IPM to manage a dispensary, the management company usually fronts the
money to purchase the medications under the doctor’s DEA number and then
reimburses itself from the gross receipts. The management company then deducts
its management fee, usually 30%, and any additional costs, and the doctor is left
with the remaining profit. With their previous management company, Ruan had
been receiving around $40,000 a month in profit from PPSA’s dispensary. To
“induce [the appellants] to sign up with” IPM, Manfuso, an IPM representative,
offered to deviate from the standard payment model and guarantee Ruan $45,000 a
month—regardless of how much or how little the dispensary actually profited—
because it was “the only way [he] could get the business.” Over the next two years,
Ruan executed several variations of this contract with IPM, negotiating on behalf

of both himself and Couch. Ruan’s guarantees fluctuated between $45,000 and
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$53,000 a month. Couch received guaranteed payments in the $15,000-to-$20,000
range. To hide this difference from Couch, Ruan insisted that Manfuso send the
checks to his house, not to PPSA.

After several years, the FBI raided and shut down IPM for paying kickbacks,
and Michael Drobot, Manfuso’s direct boss at IPM, pled guilty to providing
kickbacks in a California prosecution. Manfuso then opened his own company,
Comprehensive RX Management (“CRM?”). Ruan demanded even higher
guarantees from CRM, upwards of $80,000 a month at one point. All told, Ruan
received more than $2.4 million and Couch received nearly $1 million from IPM
and CRM.

Manfuso recalled that his interactions with Ruan were “[e]xtremely atypical”
of the hundreds of other doctors with whom Manfuso worked. In determining how
to stock the formulary (the dispensary’s inventory of drugs), Ruan was interested
in the profit margins of various drugs, not clinical information. Manfuso also
ultimately pled guilty to violating the Anti-Kickback statute.

Finally, to support the three money laundering counts, the government
presented evidence that Ruan had 23 different bank accounts and used proceeds

from illegal activities to purchase two luxury cars, worth over $100,000 each.

7. The Defense Case
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Ruan and Couch testified in their defense, both stating that their various
policies and practices were within the usual course of professional practice. Couch
denied ever giving Palmer permission to sign his name on a prescription. On cross-
examination, the government asked Ruan about the email that he sent to Couch
regarding Palmer writing fewer Roxicodone prescriptions. The following exchange
occurred:

Q:  Okay. Now, is this one of the things you told [Couch] is: Please
remind [Palmer] about this stuff.

A:  That’s what it said.

Q:  Because you knew that [Palmer] was writing [prescriptions for
Roxicodone]; correct?

A:  He was initiating, | thought, not that he was—he saw the follow
up and he initiated it. Dr. Couch had to approve. So if he
initiated it, Dr. Couch do [sic] not want to turn it down.

Q: But you had knowledge that [Palmer] was—you wanted
[Palmer] to cut down the [Roxicodone]; is that correct?

A: Initially, yes. That’s my intention; that’s right.

Q:  And Dr. Couch told you back that he reviewed it with [Palmer]
and it says: We do not write triple digits; is that correct?

A:  Yes, that’s what it says.
It says “we?”

A:  Right.
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Ruan and Couch also called various PPSA employees and five patients
identified by the government who testified favorably as to their course of treatment
at PPSA. They called three experts, Dr. Carol Warfield (“Dr. Warfield”), Dr.
Christopher George Gharibo, and Dr. Jeffrey A. Gudin. Dr. Warfield opined that
Dr. Couch’s prescribing habits were within the usual course of professional
practice and for a medical purpose. Specifically, Dr. Warfield reviewed files for
five of Couch’s patients, and she testified that the medications Couch prescribed
were in the usual course of medical practice and for a legitimate purpose. The other
experts testified similarly.’

C. Forfeiture and Ruan’s Sentence

Immediately following the verdict, Ruan signed a forfeiture agreement,
stipulating that he “w[ould] not oppose the entry of a Preliminary Order of
Forfeiture, forfeiting the above-listed assets and sums of money.” He agreed to
forfeit various bank accounts, two real properties, and 18 cars, and to the entry of a
money judgment “for a sum of money of at least $5,000,000.” The following week,
the district court entered a Preliminary Order of Forfeiture pursuant to this
agreement. This order became final at sentencing.

In Ruan’s presentence investigation report (“PSR™), the probation officer

applied a base offense level of 38 under U.S.S.G. § 2S1.1, based on an underlying

! Where necessary below, additional trial evidence is discussed regarding some issues.
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offense of drug conspiracy for which the government asserted that Ruan was
accountable for the equivalent of 309,872 kilograms of marijuana. Ruan then
received a two-level enhancement under U.S.S.G. § 251.1(b)(2)(B) because he had
been convicted of violating 18 U.S.C. § 1956. He received another two-level
enhancement for abusing a position of public trust, pursuant to U.S.S.G. § 3B1.3.
Finally, Ruan received a two-level obstruction-of-justice enhancement for
testifying falsely at trial pursuant to U.S.S.G. § 3C1.1. The PSR calculated the
adjusted offense level as 44, but because the offense level exceeded the maximum
level used in the guidelines, which is 43, the PSR treated Ruan’s total offense level
as 43. Because Ruan had no criminal history, he was attributed a criminal history
category of I.

Based on an offense level of 43 and a criminal history category of I, the PSR
noted that the guideline imprisonment range was simply “life.” However, the
statutorily-authorized maximum sentences for each of the convictions were less
than the applicable range. Specifically, the PSR noted that the maximum term of
imprisonment was: (1) 20 years for each of Counts 1, 2, 4, 8, 9, 11, and 12; (2) 40
years for Count 3; (3) 10 years for each of Counts 15, 18, 19, 20, 21, and 22; and
(4) 5 years for each of Counts 16 and 17. Pursuant to U.S.S.G. § 5G1.2(b), the
probation officer converted the statutory maximum penalties to months and added

them together, arriving at a guideline range of 3,000 months. The probation officer
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also determined that Ruan owed restitution totaling $17,261,859.14 to various
Insurance companies that had paid for illegal prescriptions.

Ruan objected to the PSR and filed a sentencing memorandum, and the
government responded to his objections. Ruan first objected that the government’s
drug-quantity calculation grossly overestimated the number of relevant
prescriptions. The government responded that the district court needed only to
approximate the quantity of controlled substances that were within the scope of the
criminal activity that Ruan jointly undertook. The government explained that to
reach that total drug quantity, the government requested data of all controlled
substances that PPSA prescribed during the relevant period, and then reduced the
list to only morphine, oxycodone, methadone, hydromorphone, oxymorphone, and
fentanyl. The government then calculated the total number of grams prescribed of
each individual drug by first multiplying the number of units of the drug prescribed
by its strength and converting that result to grams. Then, the government
calculated the total amount of each drug and converted these totals to their
marijuana equivalents. In determining how many of those prescriptions were
illegal, the government acknowledged that not all prescriptions were illegal.
However, the government noted that there was testimony from several witnesses,
including nurse practitioners Palmer and Parker, who roughly estimated that 50%

of the patients were illegally prescribed controlled substances. Howev