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Before BIRCH and CARNES, Circuit Judges, and M CHAEL", Senior
D strict Judge.

CARNES, Circuit Judge:

Inthis Arericans with Disabilities Act ("ADA") case, Ellen T.
Harris appeals fromthe district court's entry of summary judgnent
in favor of the defendant, H & W Contracting Conpany (the
"Conpany"). The district court granted summary judgnment in favor
of the Conmpany on the grounds that Harris, who has been di agnosed
with and receives ongoing treatnment for G aves' disease, cannot
show that she has a "disability” within the neaning of the ADA. W
reverse, because we find that genuine issues of material fact do
exi st about whether Harris has a disability within the neaning of
the ADA, and there is no other basis in the record for affirmng
t he grant of sunmmary judgnent.

In addition to her ADA claim Harris brought a state law tort
cl ai m agai nst the Conmpany for intentional infliction of enotional

distress. W agree with the district court that Harris' enotional

"Honor abl e Janes H. M chael, Senior U 'S. District Judge for
the Western District of Virginia, sitting by designation.



distress claim | acks evidentiary support in the record, and we
affirmthe entry of summary judgnment in favor of the Conpany as to
that claim

| . BACKGROUND FACTS AND PROCEDURAL HI STORY

In 1973, approximately sixteen years before joining the
Conmpany, Harris was di agnosed as having active G aves' di sease, an
endocrine disorder affecting the thyroid gland. Since that tine,
Harris has continuously taken nedication, "Synthroid," to control
her condition. In general, the ongoing treatnment of Harris’
nmedi cal condition has been successful. Since 1973, wth one
not abl e exception, Harris' thyroid problens have not seriously
interfered with her work or other life activities, because her
thyroid condition has been fully controlled wi th nmedication.

I n Decenber 1989, the Conpany hired Harris as its conptroller,
maki ng her responsible for the nmaintenance of the Conpany's
financial records and for certain other financial activities of the
Conmpany. Wile she was enployed there, the Conpany was entirely
satisfied wwth Harris' performance as conptroller. Although Harris
made sone "m stakes" as conptroller, the Conpany consi dered themto
be "mnor." When questioned about Harris' performance, the
Conmpany's president, Aldric Hayes, stated that up until the tine
Harris left the Conpany "[a]s far as | was concerned El |l en had done
a real good job," although some additional problens with her work
did come to light after that tine.

In Decenmber 1992, Harris experienced a "panic attack."
Thereafter, in January 1993, Harris was hospitalized for ei ght days

in the psychiatric ward. According to Harris, she |earned during



her hospitalization that she had been overdosed with her thyroid
medi cation, due to a change in the manufacture of the drug. There
is no dispute that this overdose caused Harris' panic attack and
subsequent ill ness, and that once her dosage was corrected, Harris'
thyroid condition did not limt Harris' ability to work or perform
ot her normal activities. Harris' doctor certified her as able to
return to her normal job duties beginning on February 1, 1993.

In January 1993, while Harris was on sick |eave, the Conpany
hired another individual, Fred Sanders, to be conptroller. Wen
Harris began to return to work on a gradual basis in January 1993,
she was at first unaware that Sanders had assunmed her job title.
However, on February 12, 1993, Harris questioned Hayes about the
status of her responsibilities. 1In response to those questions,
Hayes told Harris that Sanders was "in charge" and was now the
conptroller. Moreover, according to Harris, Hayes told her that
she woul d need to seek ot her enpl oynent when she was feeling better
or "within the next several nonths."” Upon |earning that she had
been renmoved fromher position as conptroller, and that Sanders had
taken her place, Harris left the workplace. Three days later, on
February 15, 1993, Hayes wote Harris a letter in which he denied
termnating Harris, but acknow edged that he had renoved her from
the position of conptroller and that her enploynent wth the
Conmpany had cone to an end.

In April 1993, Harris filed a charge with the Equal Enpl oynent
Qpportunity Comm ssion ("EEOCC'), alleging that the Conpany had
di scri m nated agai nst her in violation of the ADA. After receiving

her right-to-sue letter fromthe EECC, Harris filed this |lawsuit,



alleging a claimfor discrimnation in violation of the ADA and a
pendent GCeorgia state law claim for intentional infliction of
enotional distress.

On April 6, 1995, the district court entered an order granting
summary judgnent to the Conpany on both the ADA claimand the state
law cl aim In granting summary judgnment on the ADA claim the
district court held that Harris could not show that she has a
"disability" wthin the nmeaning of the ADA. Turning to the state
law claim for intentional infliction of enotional distress, the
district court found that claim to be "conpletely lacking in

evidentiary support."?!

Thi s appeal foll owed.
1. STANDARD OF REVI EW
W review de novo a district court's grant of summary
j udgnment, applying the sane standards as the district court. E. g.,
Jones v. Firestone Tire & Rubber Co., 977 F.2d 527, 535-36 (11lth
Cr.1992), cert. denied, 508 U.S. 961, 113 S.Ct. 2932, 124 L.Ed. 2d

682 (1993). Summary judgnent is appropriate if the pleadings,

'We agree with the district court's characterization of the
state of the record concerning Harris' intentional infliction of
enotional distress claim \Wile, as we discuss hereafter, the
Conmpany's decision to replace Harris as conptroller may have
violated the ADA, there is no basis in the record for concl uding
that the Conpany's behavior was sufficiently extrene and
outrageous to support a claimfor intentional infliction of
enotional distress under the standards of Georgia | aw. See,

e.g., Yarbray v. Southern Bell Tel ephone & Tel egraph Co., 261 Ga.
703, 706, 409 S.E. 2d 835, 837 (1991) ("The conduct conpl ai ned of
nmust have been extrenme and outrageous to support a clai munder
this theory."); Cornelius v. Auto Analyst, Inc., 222 Ga. App.

759, 476 S.E. 2d 9, 11 (1996) ("The conduct nust be so extrenme in
degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a civilized
community.") (citation and internal quotation marks omtted). W
affirmw thout further discussion the district court's grant of
summary judgnment as to that claim



depositions, and affidavits show that there is no genuine issue of
mat erial fact and that the noving party is entitled to judgnent as
a matter of law Celotex Corp. v. Catrett, 477 U S. 317, 322, 106
S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986). In reviewing a grant of
summary judgnment, we view all the evidence in the I|ight nost
favorable to the party opposing the notion. E.g., Pritchard v.
Sout hern Co. Servs., 92 F.3d 1130, 1132 (11th G r.1996).
[11. ANALYSI S
A. The Americans with Disabilities Act

In 1990, Congress enacted the ADA "to provide a clear and
conpr ehensi ve nat i onal mandat e for t he el imnation of
di scrimnation against individuals with disabilities.” 42 U S.C A
8§ 12101(b)(1) (West 1995). To acconplish that purpose, the ADA
provides that "[n]o covered entity shall discrimnate against a
qualified individual with a disability because of the disability of
such individual in regard to job application procedures, the
hiring, advancenent, or discharge of enployees, enpl oyee
conpensation, job training, and other terns, conditions, and
privileges of enploynment.” Id. 8§ 12112(a). The statute further
operates to create an affirmati ve duty for enpl oyers to reasonably
accommodate individuals with disabilities. |In ADA parlance, the
word "discrimnate" is defined broadly to include "not making
reasonabl e accommodations to the known physical or nental
[imtations of an otherwi se qualified individual with a disability

unl ess such covered entity can denonstrate that the
accommodat i on woul d i npose an undue hardship on the operation of

the business.” 1d. 8§ 12112(b)(5)(A). "Disability" is defined as:



(A) a physical or nmental inpairnent that substantially limts
one or nore of the major life activities of such individual;

(B) a record of such inpairnent; or

(C) being regarded as having such an inpairnent.
Id. § 12102(2).

In order to establish a prima facie case under the ADA,
Harris must show that: (1) she has a disability; (2) she is a
qual i fied individual; and (3) she was discrimnated against
because of her disability. See 42 U.S.C. § 12132; see also, e.g.,
Pritchard v. Southern Co. Servs., 92 F.3d 1130, 1132 (1ith
Cir.1996). |In granting summary judgment on Harris' ADA claim the
district court held that Harris had failed to denonstrate that any
genui ne issues of material fact existed as to whether Harris has a
disability within the nmeaning of the ADA—+the first element of her
prima facie case. In viewof that holding, the district court was
not required to, and did not, consider whether Harris had
established the second and third elenents of her prima facie
case—whether she is a qualified individual, and whether she was
di scrim nated agai nst because of her disability.

On appeal, the parties devote the bulk of their attention to
whet her Harris has a disability within the neaning of the ADA, and
so do we. Finding that genuine i ssues of material fact exist as to
that element of Harris' prima facie case, we will also consider
whet her the record concerning the remaining two el enents of Harris'
prima facie case nonetheless supports affirmng the district
court's grant of summary judgnent. See, e.g., Jaffke v. Dunham
352 U.S. 280, 281, 77 S.Ct. 307, 308, 1 L.Ed.2d 314 (1957) ("A

successful party in the District Court may sustain its judgnment on



any ground that finds support in the record.").
B. Whether Harris Has a Disability

Harris contends that her ~circunstances neet the ADA's
definition of disability intw ways. First, she contends that her
medi cal condition fits within the definition of disability provided
by 42 U S.C 8 12102(2)(A), in that she has an inpairnent that
substantially limts one or nore of her major life activities
Second, she contends that the Conpany has regarded her as having
such an inpai rnent, as provided by § 12102(2)(C), even if she does
not have one in fact. Harris does not contend, and we do not
address, whether she has a "record of such inpairnment” sufficient
to bring her condition within the alternative definition of
di sability provided by 8§ 12102(2)(B).

Turning to Harris' first theory, the evidence in the record
woul d be sufficient to permt a jury to find that Harris has an
i mpai rment within the meaning of the ADA. Harris has cone forward
with evidence that she has a thyroid problem and that she was
di agnosed in 1973 as having active G aves' disease. The Conpany
has not come forward with any evidence to the contrary. The
applicabl e federal regulations, the validity of which the Conpany

does not chal |l enge, define "inpairnment" to include:

[a] ny physi ol ogi cal di sorder, or condition, cosnetic
di sfigurenment, or anatom cal | oss affecting one or nore of the
following body systens: neur ol ogi cal, rnuscul oskel etal,

speci al sense organs, respiratory (including speech organs),
car di ovascul ar, reproductive, digestive, genito-urinary, hemc
and | ynphatic, skin, and endocri ne.
29 CF.R 8 1630.2(h)(1) (1996) (enphasis added).
It is conmon know edge that the thyroid gland is an integral

part of the endocrine system as can be verified by turning to an



ordinary dictionary. See, e.g., RandomHouse Unabri dged Dictionary
1980 (Stuart B. Flexner & Leonore C. Hauck eds., 2d ed.1993)
(defining the thyroid gland as "a two-1obed endocrine gland,
| ocated at the base of the neck that secretes two hornones that
regulate the rates of netabolism growth, and developnent”).
Therefore, disorders of the thyroid gland fit squarely within the
meani ng of inpairnent, as that termis defined by the applicable
federal regulations. However, establishing the existence of an
inmpairment is only half of Harris' burden in denonstrating that she
has a disability within the neaning of 8 12102(2)(A). 1In order to
for Harris to denonstrate that her inpairnment rises to the | evel of
a disability, she nust al so show that her inpairnment substantially
[imts one or nore of her major life activities.

The Conpany contends that Harris cannot nmeet the second prong
of the definition of disability found in § 12102(2)(A), because
Harris has not been substantially limted in any of her major life
activities due to her thyroid problem The Conpany poi nts out that
the synptons Harris experienced in |late 1992 and early 1993 were
but a tenporary episode associated with an overdose of Harris
t hyroi d medi cati on and that Harris has otherw se been uni npeded in
her life activities since first experiencing thyroid problens in
1973. According to the Conpany, the transitory nature of Harris
synptons should preclude a finding that her i npairnent
substantially limts her in any of her life activities. Harris
counters that the Conpany's interpretation of § 12102(2)(A) fails
to recognize that, as Harris puts it, the manifested synptons of

"an underlying disability may be episodic or tenporary in nature



while the inpairnment itself is both chronic and permanent."

The Conpany's position regarding the interpretation of 8§
12102(2)(A) is not a frivolous one. At first glance, it is
difficult to perceive howa condition that is conpletely controlled
by nedication can substantially limt a mjor life activity.
However, the appendix to the applicable federal regulations
provides explicit guidance on this point, and that guidance is
directly contrary to the Conpany's position. The appendix to the
regul ati ons provides:

[Aln inmpairment is substantially limting if it significantly

restricts the duration, manner or condition under which an

i ndi vidual can perform a particular nmagjor life activity as

conpared to the average person in the general population's

ability to performthat same major life activity. Thus, for
exanpl e, an i ndivi dual who, because of an inpairnment, can only
wal k for very brief periods of time would be substantially

[imted inthe major life activity of wal king. An individual

who uses artificial legs would |ikewi se be substantially

limted in the major life activity of wal king because the
individual is unable to walk without the aid of prosthetic
devices. Simlarly, a diabetic who without insulin would
| apse into a coma woul d be substantially limted because the

i ndi vi dual cannot perform major life activities wthout the
aid of nedication.

The determi nation of whet her an individual IS
substantially limtedinamjor life activity nust be made on

a case by case basis, without regard to mtigating neasures

such as nedicines, or assistive or prosthetic devices.
29 CF. R app. 8 1630.2(j) (1996) (enphasis added).

The Conmpany acknowl edges that its interpretation of 8
12102(2)(A) is at odds with the foregoing | anguage, but contends
that we should give effect to its interpretation of the statute
rather than that contained in the appendix to the federal
regul ati ons. We di sagree. Wiile the "Interpretive GCuidance"

provi ded by the EEOC i n the appendix to the federal regulations is



not |aw, the Suprene Court has hel d:

[ When] Congress has not directly addressed the precise

guestion at issue, the court does not sinply inpose its own

construction on the statute, as would be necessary in the
absence of an administrative interpretation. Rather, if the
statute is silent or anbiguous with respect to the specific

i ssue, the question for the court is whether the agency's

answer i s based on a perm ssible construction of the statute.
Chevron, U S. A, Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 843, 104 S. Ct. 2778, 2782, 81 L.Ed.2d 694 (1984)
(footnotes omtted). The Suprene Court has | ong recogni zed t hat an
agency's interpretation of a statute it is entrusted to adm nister
shoul d be given "considerable weight" and shoul d not be disturbed
unless it appears from the statute or |egislative history that
Congress intended otherwise. |d. at 844-45, 104 S.C. at 2782-83.

Wthout discussing Chevron, the Conpany contends that
acceptance of the EEOCC s interpretation of the statute would render
meani ngl ess the statutory requirenment that an inpairnment nust
substantially [imt anmjor Iife activity if it is to be considered
a disability. W disagree.

First, thereis no direct conflict between the interpretation
contained in the appendix to the regulations and the |anguage of
the statute itself. There is nothing inherently illogical about
determining the existence of a substantial Iimtation wthout
regard to mtigating neasures such as nedicines or assistive or
prosthetic devices, and there is nothing in the |anguage of the
statute itself that rules out that approach. Therefore, the
guestion becones one of congressional intent, and we |ook to the

ADA' s | egislative history for guidance.

A review of the relevant House and Senate reports reveals



that the interpretation of § 12102(2)(A) contained in the appendi x
to the applicable federal regulations is firmy rooted in the ADA s
| egislative history. See H R Rep. No. 101-485(11), 101st Cong.
2nd Sess., at 52 (1990); H R Rep. No. 101-485(111), 101st Cong.,
2nd Sess., at 28-29 (1990); S.Rep. No. 116, 101st Cong., 1st
Sess., at 23 (1989) 1990 U.S.C.C. A N. 267. W cannot disregard the
interpretive guidance contained in the appendi x prepared by the
federal agency charged with enforcing the ADA, when that guidance
is based on a permssible construction of the statute and is
supported by the statute's legislative history. See Chevron,
US A, Inc. v. Natural Resources Defense Council, Inc., 467 U S
837, 841-45, 104 S. . 2778, 2781-83, 81 L.Ed.2d 694 (1984).

The Conpany contends that, even if mtigating neasures such as
medi ci nes nmust be disregarded in the determ nation of whether an
individual is substantially limted in a mgjor life activity,
Harris has failed to come forward with sufficient evidence to avoid
summary judgnent. The Conpany argues that the nere use of a
mtigating neasure does not automatically prove the presence of a
di sability, because sonme persons may use such nmeasures to alleviate
impairnments that are not substantially limting. W have no
gquarrel with that argunent, as far as it goes, and we note that the
Seventh Crcuit recently held as nmuch in Roth v. Lutheran Cen
Hosp., 57 F. 3d 1446, 1454 (7th G r.1995). However, Harris does not
contend that her use of a mtigating neasure automatically proves
that she has a disability. Instead, she contends that the facts of
this case, together with the materials the court may consider on a

notion for summary judgnent, when viewed in the |ight nost



favorable to her, are sufficient to create a genuine issue of
materi al fact about whether she is substantially [imted in a major
life activity once the aneliorative effects of her nedication are
di sregar ded.

A plaintiff is not required to prove her case in order to
wi thstand a notion for summary judgnent. At the summary judgnent
stage, a plaintiff need only show t he exi stence of genuine issues
of material fact that should be decided by the trier of fact. In
determ ni ng whether a genuine issue of material fact exists, the

court may  consi der pl eadi ngs, deposi tions, answers to
interrogatories, admssions on file, affidavits, oral testinony,
matters subject to judicial notice, stipulations and concessions,
and other materials adm ssible in evidence or otherw se usabl e at
trial." day v. Equifax, Inc., 762 F.2d 952, 956 (11th G r. 1985)
(dicta) (enphasis added); see also 6 Janmes W Moore et al.,

Moore's Federal Practice 8§ 56.15[7] (2d ed.1996) (same); 10A
Charles Alan Wight, Arthur R Mller & Mary Kay Kane, Federa

Practice and Procedure 8§ 2723 (2d ed. 1983) ("The doctrine of
judicial notice applies to notions under Rule 56.").

We take judicial notice that G aves' disease is a condition
that is capable of substantially Iimting major life activities if
left untreated by nedication. It is appropriate for us to
judicially notice that fact, because it is not subject to
reasonabl e dispute, and it is "capable of accurate and ready
determ nation by resort to sources whose accuracy cannot reasonably

be questioned,"” see Fed.R Evid. 201(b)(2). For exanple, The Merck

Manual of Diagnosis and Therapy (Robert Berkow et al. eds., 15th



ed. 1987) states:

Graves' disease consists of hyperthyroidism but alsois
characterized by one or nore of the follow ng: goi ter,
exopht hal nos, and pretibial nyxedena

Many synpt ons and si gns are associ at ed W th
hyperthyroidism They are the same for all hyperthyroidism
with sonme exceptions ... which are confined to Gaves'
di sease. The clinical presentation may be dramati c or subtle.
The nmore common signs are: (1) goiter; (2) tachycardia; (3)
wi dened pul se pressure; (4) warm fine, noist skin; (5)
tremor; (6) eyesigns ...; and (7) atrial fibrillation. The
nost frequent synptons are: (1) nervousness and increased
activity, (2) increased sweating, (3) hypersensitivity to
heat, (4) palpitations, (5) fatigue, (6) increased appetite,
(7) weight loss, (8) tachycardia, (9) insomia, (10) weakness,
and (11) frequent bowel novenents (occasionally diarrhea).

Id. at 1038-39 (enphasis in original) (bold face type omtted).
Moreover, in extreme cases, hyperthyroidismcan lead to "thyroid
storm™ which is characterized by synptons such as "fever; marked
weakness and nuscl e-wasti ng; extrene restlessness with wde
enotional sw ngs; confusion, psychosis, or even cong,"” id. at
1039. In such a case, "[t]he patient my present wth
cardi ovascul ar col | apse and shock,"” id. "Thyroid storm... results
fromuntreated or inadequately treated thyrotoxicosis and ... is a
I'ife-threateni ng energency requiring pronpt and specific treatnent
." 1d. (enphasis in original). Accord 3A Roscoe N Gay &
Louise J. Cordy, Attorneys' Textbook of Medicine 88 77.23 (1996)
(discussing the synptomatic effects of Gaves' disease and
hypert hyroi di sm .
Under st andabl y, the Conpany nakes no effort to show that
G aves' disease is incapable of substantially limting the life
activities of those affected by it. Instead, the Conpany asserts
that the record is conpletely devoid of any evidence Harris'

particular thyroid problem would substantially limt her life



activities if left untreated. In making that assertion, the
Conmpany overl ooks inportant evidence in the record.

First, it is undisputed that Harris has received ongoing
treatment for her thyroid condition for nore that twenty years.
While receiving this ongoing treatnment, Harris has been able to
function wthout any significant problens, so long as the
medi cation i s nmai ntai ned at a proper dosage. Additionally, we know
that if Harris receives too nuch of her thyroid nmedication, she may
experience a panic attack and find herself hospitalized in the
psychi atric ward, as happened in January 1993. W need not decide
if that evidence by itself would be sufficient to raise a genuine
i ssue of fact about whether, w thout her nedication, Harris would
be substantially limted in her major life activities. There is
nore evidence in the record.

At her deposition, Harris was questioned about what she knew
about her nedical condition, and the purpose of the nedication she
takes to control it. During her direct exam nation, the foll ow ng
exchange t ook pl ace:

Q | think you have testified that you have a thyroid disorder
endocrine di sorder.

A. Yes.

Q And you have been on nedication for how | ong for that?

A. Since 1973.

Q Do you understand what the nmedication is for, the purpose of the
medi cati on?

A. To replace what the thyroid doesn't produce anynore.

Q Do you know what woul d happen if you didn't take the nedication?

A. Sure.



Q What?
A. | would go into a conma and di e.
Deposition of Ellen T. Harris 89 (Aug. 2, 1994). W are satisfied
that the evidence in this case, including Harris' deposition
testinmony and matters subject to judicial notice, is sufficient to
create a genuine issue of material fact about whether Harris'
nmedi cal condition, in the absence of mtigating neasures, would
substantially limt her major |life activities. The district court
erred when it concluded that Harris cannot show that she has a
cogni zabl e disability under the ADA

Turning to Harris' alternative theory, we find that Harris
has al so denonstrated the exi stence of a genuine issue of materi al
fact about whether the Conpany regarded her as having a
substantially limting inpairnent, even if she does not actually
have one, as contenplated by 42 U . S.C. § 12102(2)(C). Wile Harris
was away on sick |eave, the Conpany's president, Aldric Hayes
hired anot her person to take over permanently as conptroller, even
t hough Hayes had previously been satisfied wwth Harris' performance
in that position. That al one woul d not be enough, but according to
a report taken by the Georgia Departnent of Labor Field Ofice in
connection with Harris' claimfor unenpl oynent insurance benefits,
Hayes gave the follow ng explanation for that action:

In ny opinion, she did work for me good for a long tinme, and

| do not feel | had to put ny conpany on the line, and | felt
that the conmpany was being put in jeopardy, at a di sadvant age
due to her type illness and | wanted to give her time to fully

recover before advising her of ny decision to put soneone el se
as conptroller, inan effort to take sone of the stress of the
job off her. Had | had the opportunity to tell her of this,
| could have explained why | was doing this, but | felt that
was not the tinme, due to the type illness she had...



Ceorgi a Departnent of Labor, Statenent of Interested Parties (March
4, 1993) (enphasis added). View ng that evidence in the |ight nost
favorable to Harris, as we are required to do at this stage, we are
persuaded that a genuine issue of material fact exists as to
whet her Hayes deci ded to permanently replace Harris as conptroller
because he regarded her as having a substantially limting
inmpairnment. The district court erred when it reached the opposite
conclusion in granting sunmary judgnent in favor of the Conpany.

C. Whether Material Fact Questions Exi st Regarding the O her
El ements of Harris' Prima Facie Case

In order to prevail on her ADA claim Harris nust do nore than
show that she has a disability. She nust al so prove the other two
elenents of her prinma facie case—that she was a qualified
i ndi vidual and that she was discrimnated agai nst because of her
disability. At the summary judgnment stage, Harris bears the burden
of com ng forward with sufficient evidence to create genui ne i ssues
of material fact regarding each of those el enents. W readily
concl ude that she has.

On the qualification issue, there is evidence that Hayes
admtted to the Georgia Departnment of Labor representative that
Harris "did work for ne good for a long tine." That is consistent
with his deposition testinony that he did not have any real
problems with Harris' performance as conptroller "until the end"
and that "[a]s far as | was concerned Ellen had done a real good
job." Deposition of Aldric M Hayes 17, 18 (August 2, 1994). In
view of the fact that Harris held her job with the Conpany for over
three years, and that Hayes had no real problems wth her

performance "until the end" (which was around the time of her



hospitalization), we are satisfied that Harris has denonstrated t he
exi stence of a genuine issue of material fact as to whet her she was
qualified for the position she held.

Turning to the discrimnation issue, the record evidence is
sufficient to raise a genuine issue of material fact about whether
Hayes di scrim nated against Harris on the basis of her disability
when he replaced her as conptroller.? At his deposition, Hayes
gave the follow ng explanation for that decision: "I amthinking
to nyself inthis bigdilema | amin right now, what do | do? |If
| put her in charge [as conptroller] ... then what if she has to go
back to the hospital again, | am high and dry." Deposition of
Aldric M Hayes 29 (August 2, 1994). Moreover, as reviewed above,
Hayes allegedly explained that he decided to replace Harris as
conptrol l er because he "felt that the conpany was being put in
j eopardy, at a disadvantage due to her type illness.” One purpose
of the ADA is to prevent enployers fromtaking adverse enpl oynent
actions agai nst di sabl ed enpl oyees because they nerely "feel" that
t heir busi nesses are bei ng di sadvant aged due to the disabilities of
those enployees, wthout first determning whether those
di sadvant ages coul d be aneliorated with a reasonabl e accommpdati on

that does not place an undue hardship on the business. See 42

’Al t hough the Company contends that Harris cannot show
di scrim nati on, because she was not formally discharged, we note
that the ADA provides protection agai nst adverse enpl oynent
actions that fall short of termnation. See 42 U S.CA 8§
12112(a) (West 1995) (prohibiting discrimnation "in regard to
j ob application procedures, the hiring, advancenent, or discharge
of enpl oyees, enpl oyee conpensation, job training, and other
terms conditions, and privileges of enploynent”); see also
McNely v. Ccala Star-Banner Corp., 99 F.3d 1068, 1078 (1l1th
Cir.1996) (reversing jury verdict in favor of enployer where
verdict formerroneously limted recovery to "termnation").



US C 8 12112(b)(5)(A). The Conpany has not argued to us, or to
the district court, that Harris' nedical condition could not be
accommodat ed wi thout placing an undue hardship on the Conpany.
Harris has net her burden at sunmary judgnent on the issue of
whet her the Conpany discrim nated agai nst her on the basis of her
di sability.
| V. CONCLUSI ON

The district court erred when it granted sunmary judgnent to
t he Conpany on the grounds that Harris cannot show that she has a
disability within the nmeaning of the ADA. The Conpany has failed to
denonstrate the absence of genuine i ssues of material fact and that
it is entitled to judgnent as a matter of law on the issues of
whet her Harris actually has a substantially limting inpairnment, as
covered by 42 U . S. C. 8§ 12102(2)(A), and as to whet her the Conpany
regarded her as having such an inpairnent, as covered by 42 U S. C
§ 12102(2)(C). Likew se, the Conpany has failed to denonstrate the
absence of genuine issues of material fact as to whether Harris was
qualified for the position of conptroller and as to whether the
Conmpany di scri m nated agai nst her on the basis of her disability.

By contrast, the record is wholly devoid of sufficient
evidence to denonstrate the existence of a genuine issue of
material fact with respect to Harris' pendent state |law claimfor
intentional infliction of enotional distress.

Therefore, we AFFIRMthe entry of sunmary judgnent in favor of
the Conpany on the claimfor intentional infliction of enotional
di stress, we REVERSE the entry of summary judgnent in favor of the

Conpany on the ADA claim and we REMAND for further proceedings



consistent with this opinion.



