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BLACK, Gircuit Judge:

Appel l ants Mayor Maynard Jackson, Eldrin Bell, Lt. CT.
Padgett, and Rosalind Richardson, as well as the City of Atlanta
chal l enge the denial of their notion to dismss or alternatively
notion for judgnment as a matter of law. This notion was based in
part on the individual Appellants' assertion of qualified imunity.
For jurisdictional reasons we reviewonly the question of qualified
i muni ty and hold that qualifiedimunity should have been grant ed.

| . BACKGROUND

Appel | ees i nclude two Atl anta nusi cal entertai nnent cl ubs and
their owners, who applied for newliquor licenses in the nane of a
new |icensee. They were notified sonetinme around Decenber 31,
1990, that the application would be deni ed because they had fail ed

to attach the proper exhibits. Before they were able to renedy the

deficiencies in their application, the tragic drowni ng death of an



i nt oxi cat ed, underage col | ege student occurred on January 11, 1991.
Appel lees allege that during the Atlanta Police Departnent's
i nvestigation of this drowning, both before and after the |icenses
were formal |y deni ed, individual Appellants made statenents to the
press explicitly or inpliedly linking the death to their clubs. *
Appel l ees maintain that shortly after the drowning, Chief Eldrin
Bel | appeared before the Licensing Review Board (the Board) for the
purpose of entreating nenbers to close down bars which served
al cohol to m nors.

About one year later, on January 22, 1992, Appellees were
provi ded a hearing before the Board to review the proposed deni al
of the licenses.? At this hearing, the City of Atlanta presented
evi dence that Appellees and their enployees had been cited for
various statutory violations.® The Board pernmitted Appellees to
present w tnesses and evidence as to why their |icenses shoul d have
been granted. Nevertheless, in March of 1992, the Board
recommended that the Mayor deny the applications, and in Apri

1992, Mayor Jackson foll owed that reconmendati on.

'Appel | ees identify four stigmatizing statenments: (1)
Police Chief Bell's statenents before the Board in md-January
1991; (2) City Attorney Hicks' statenents at the hearing itself
on January 22, 1992; (3) Investigator Richardson's statenents to
the press one nonth after the hearing, sonetine in March of 1992;
and (4) Police Chief Bell's statenents to a reporter on June 16,
1992. W& make no judgnent as to which, if any, of these
statenments mght be relevant to a constitutional claim W
sinply take the factual allegations as true and construe themin
the Iight nost favorable to Appellees, the nonnoving party.

*Appel | ees continued to operate their businesses during this
time pursuant to a court order.

_ *These violations allegedly include the sale of alcohol to
m nors.



Appel | ees subsequently filed this 42 U S.C. 8§ 1983 action
alleging that the City of Atlanta and individual officials acted
under color of state lawto deny thema constitutionally protected
right. The essence of their original conplaint was the cl ai mthat
a governnent entity had deprived them of their Iiberty and/or
property interests in the liquor |icenses wthout due process of
law (or at least, with insufficient or defective procedural due
process in the form of the Board hearing), while sinultaneously
stigmatizing them by nmaking defamatory statements to the press.?’
| ndi vi dual Appellants noved for summary judgnment on the basis of
qualified imunity, and the district court dismssed their notion
as a di scovery sanction.

At the pretrial conference, Appellees abandoned the argunent
that the hearing was constitutionally insufficient.® In response
to the changes in the case as originally plead, Appellants filed a
notion to dism ss or alternatively notion for judgnent as a matter
of law in which they again asserted that the individual Appellants
are entitled to qualified imunity. They now appeal the denial of

t hat noti on.

*For the purpose of this discussion we assunme, W thout
deci di ng, that Appell ees possessed sonme sort of liberty or
property interest in the liquor |icences.

®The pretrial conference was not recorded, but the parties
agree on the substance of what transpired. The court's order
reflects this change in the pleadings; the court dism ssed
Appel l ees’ claimthat the Board hearing had been unfair and
specifically noted that "the court ruled orally that plaintiffs
cannot raise issues at trial which plaintiffs agreed to dism ss

at the pretrial conference.” As stated in the appellate brief,
"Appel l ees are nerely choosing not to litigate the unl awf ul ness
of the revocation.” Wen asked at oral argunent, Appellees again

conceded that they no longer intend to argue that the |icenses
were illegally denied.



1. JURI SDI CTI ON

This Court has jurisdictionto reviewthe denial of qualified
i mmunity as an appeal abl e final deci sion under Mtchell v. Forsyth,
472 U.S. 511, 530, 105 S.Ct. 2806, 2817, 86 L.Ed.2d 411 (1985).°
Appel l ants raise other issues and urge us to reach the nerits of
other clainms logically related to the qualified imunity issue.
However, we have no jurisdiction to reach the issues raised by the
Cty of Atlanta because Swint v. Chanbers, --- US. ----, ----, 115
S.C. 1203, 1206, 131 L.Ed.2d 60 (1995), held that we have no
pendent party appellate jurisdiction. See also Pickens wv.
Hol owel I, 59 F.3d 1203, 1207 (11th G r.1995). Furthernore, the
exi stence of pendent issue appellate jurisdiction is uncertain in
the wake of Swint. To the extent this Court has the discretion to
exerci se such jurisdiction, we decline to do so. See Swint, ---
US at ----, 115 S.Ct. at 1212; Pickens, 59 F.3d at 1207." As a
result, we consider only the qualified immunity issue and di sm ss
the appeal with respect to all other parties and issues.

[11. STANDARD OF REVI EW

W review questions of |law, such as a notion to dismss or a

notion for judgnent as a matter of |aw, de novo. | senbergh v.

Kni ght - R dder Newspaper Sales, Inc., 97 F.3d 436, 439 (1l1th

®We reject wthout discussion Appellees' argunent that the
nmotion to dismss or alternatively notion for judgnent as a
matter of |law was not tinely.

‘Appel | ants assert that we have jurisdiction based on the
district court's certification of its order for appeal under 28
US C 8§ 1292(b). However, Appellants' failure to file the
application for | eave to appeal within ten days of the
certification order resulted in denial of that application. Fed.

R App. P. 5(a).



Cr.1996) (motion for judgnent as a matter of |aw); Fortner v.
Thomas, 983 F.2d 1024, 1028 (11th Cr.1993) (notion to dismss).
In considering a defendant's notion to dism ss or for judgnent as
a matter of |aw based on qualified imunity, the district court
must exam ne the conplaint to determ ne "whether, under the nost
favorabl e version of the facts all eged, defendant's actions viol ate
clearly established |aw." Bennett v. Parker, 898 F.2d 1530, 1535
n. 2 (11th Gr.1990) (Tjoflat, CJ., concurring), cert. denied, 498
UsS 1103, 111 S.C. 1003, 112 L.Ed.2d 1085 (1991).
| V. DI SCUSSI ON

The i ssue of whether qualified i munity should be granted in
this case turns on the question of whether Appellees' case, as
ultimately pl ead, was sufficient to strip the individual Appellants
of qualified imunity. "[ G overnnment officials performng
di scretionary functions generally are shielded fromliability for
civil damages insofar as their conduct does not violate clearly
established statutory or constitutional rights of which a
reasonabl e person would have known." Harlow v. Fitzgerald, 457
U S. 800, 818, 102 S. . 2727, 2738, 73 L.Ed.2d 396 (1982). This
Circuit has set out the two circunstances under which a defendant
may be entitled to qualified immunity, the first of which applies
to this case:

[ T] he defendant is entitled to dismssal when the plaintiff

has failed to allege a violation of a clearly established

right.... In this first instance, it is the plaintiff's

al | egations that determ ne whether the defendant is entitled

to immunity because (as with all notions for judgment on the

conplaint or pleadings) the plaintiff's factual allegations

are taken as true.

Andreu v. Sapp, 919 F.2d 637, 639 (1i1th G r.1990); see also



Siegert v. Glley, 500 U S 226, 231, 111 S.C. 1789, 1793, 114
L. Ed. 2d 277 (1991) (holding threshold question in a qualified
imunity claimis whether a violation of a clearly established
constitutional right has occurred); Lassiter v. Alabama A & M
Univ., Bd. of Trustees, 28 F.3d 1146, 1149-51 (11th Cr.1994) (en
banc) (sunmmarizing Eleventh Crcuit law on qualified i munity).

Accordingly, we first examne Appellees' allegations to
determ ne whether, if true, they would constitute a violation of
clearly established aw. The original conplaint alleged that the
City of Atlanta and its enployees "deprived these Plaintiffs of
their constitutionally protected |iberty interest by denying their
applications for [ i quor licenses while stigmatizing the
Plaintiffs." Appellees also alleged procedural deficiencies inthe
Li cense Revi ew Board heari ng.

Appel | ees have now abandoned the claimthat the hearing was
procedural |y i nadequate or defective. Thus, the relevant question
is whether, in 1992, the law was clearly established, such that a
reasonable city official would have known, that an official
violated a constitutionally protected |liberty or property interest
when he [awfully denied an application for a liquor |icense, when
he provi ded the applicant wi th adequat e procedural due process, and
when he simultaneously nade or adopted allegedly defamatory
statenments about the applicant.

In support of their position that such a cause of action was
clearly established, Appellees cite case law involving the
so-called "stigma plus" doctrine. This doctrine provides a due

process renedy where a plaintiff has been deprived of a liberty or



property interest wthout due process of |aw and where rel ated
defamatory statenents were nade. None of the cases they cite
recogni zes a cause of action for a deprivation and acconpanyi ng
defamatory stigma in which a constitutionally adequate review
procedure was provided. See Paul v. Davis, 424 U S. 693, 708-09,
96 S.Ct. 1155, 1164, 47 L.Ed.2d 405 (1976) (holding that a man
publicly accused of shoplifting suffered no constitutional
deprivati on when he was warned but not fired fromhis job because
"it was the alteration of legal status which, conbined with the
injury resulting fromthe defamation, justified the invocation of
procedural safeguards”); Wsconsin v. Constantineau, 400 U. S. 433,
437, 91 S. . 507, 510, 27 L.Ed.2d 515 (1971) (hol ding
unconstitutional a statute allow ng the posting of |ists of people
to whom nerchants could not sell alcohol because "[w] here a
person's good nane, reputation, honor, or integrity is at stake
because of what the governnment is doing to him notice and an
opportunity to be heard are essential"); Lassiter v. Al abama A &
MUniv., Bd. of Trustees, 28 F.3d 1146, 1149-52 (11th GCir.1994) (en
banc) (holding that the law was not clearly established that a
plaintiff had a property interest in his particular job at the tine
he was fired without a hearing); Von Stein v. Brescher, 904 F.2d
572, 580-81, 584 (11th GCir.1990) (holding that where a police
officer effected an arguably lawful arrest for which there was
arguabl e probabl e cause and al though the officer nade defamatory
statenents to the nedia at the tinme of the arrest, the plaintiff
did not nmake out a federal cause of action because the officer's

statenments did not extinguish or significantly alter any right



guaranteed to the plaintiff); Howe v. Baker, 796 F.2d 1355, 1358-
59 (11th Cir.1986) (holding that there was no violation of clearly
est abli shed | aw when the city failed to afford a police officer a
hearing prior to his suspension and transfer because the enpl oynent
was not termnated and plaintiff's legal status did not change);
Cl enons v. Dougherty County, 684 F.2d 1365, 1370-71 (11th G r.1982)
(explaining that the "stigma plus" cause of action requires that a
plaintiff plead three elenents: deprivation of sone previously
recogni zed right or change in | egal status, stigmatization, and the
deni al of due process); Dennis v. S & S Consol. Rural H gh Sch
Dist., 577 F.2d 338, 344 (5th Cr.1978) (holding that the renmedy
for this type of constitutional violation is to provide a hearing
in which the plaintiff has an opportunity to clear his nane).
V. CONCLUSI ON

We have not discovered, nor have Appellees presented, any
support for the position that a reasonable public official should
have been aware that the conduct alleged in this case constituted
a violation of clearly established aw. Accordingly, we reverse
the district court's denial of Appellants' notion to dismss on
grounds of qualified imunity and dismss this appeal as to al
ot her parties and issues.

REVERSED and REMANDED.



