United States Court of Appeals,
El eventh Circuit.
No. 95-6584.

ALABAVA DI SABI LI TI ES ADVOCACY PROGRAM the Statew de Protection
and Advocacy System Organi zed in Accordance with Public Laws 100-
146 and 99-139, on behalf of Persons Labeled Developnentally
Di sabled or Mentally IIl1l, Plaintiff-Appellee,

V.

J.S. TARWATER DEVELOPMENTAL CENTER, an Al abama Institution for
People with Mental Retardation, Organized and Operated Under the
Al abama Departnent of Mental Health and Mental Retardation; Levi
Harris, Director of J.S. Tarwater Devel opnental Center; Custodian
of Records of J.S. Tarwater Developnental Center; Al abama
Department of Mental Health and Mental Retardation, an Al abama
Governnent al Agency; Virginia Rogers, Conm ssioner of the Al abama
Departnment of Mental Health and Mental Retardation; Billy Ray
St okes, Associate Conm ssioner for Mental Health, Retardation,
Al abama Departnment of Mental Health and Retardation; Custodian of
Records of the Al abama Departnent of Mental Health and Mental
Ret ar dati on, Def endant s- Appel | ants.

Cct. 10, 1996.
Appeal from the United States District Court for the Mddle
District of Alabama. (No. CV-95-D-383-N), Myron N. Thonpson, Chi ef
Judge.

Bef ore EDMONDSON and DUBINA, CGircuit Judges, and FARRI S, Senior
Circuit Judge.

DUBI NA, Circuit Judge:

The Def endant s- Appel lants J. S. Tarwat er Devel opnental Center
("Tarwater"), et al. (collectively, "the Defendants") appeal the
district court's judgnent in favor of the Plaintiff-Appellee
Al abama Disabilities Advocacy Program ("the Advocacy Progrant),
which enjoined and restrained the Defendants from failing to
rel ease to the Advocacy Programthe nedical records of two forner

Tarwater residents. Qur reviewof the record, the district court's

"Honorabl e Jerome Farris, Senior U S. Circuit Judge for the
Ninth Crcuit, sitting by designation.



menor andum opi ni on, and the controlling statutory | aw persuade us
that the injunction was appropriately entered. Accordingly, we
affirm

| . BACKGROUND

A. The Devel opnental Disabilities Assistance and Bill of Rights
Act .

Di st urbed by t he i nhumane and despi cabl e condi ti ons di scovered
at New York's WIIlowbrook State School for persons wth
devel opmental disabilities, Congress enacted the Devel opnental
Disabilities Assistance and Bill of Rights Act ("the Act") to
protect the human and civil rights of this vul nerabl e popul ati on.
42 U.S.C. 88 6000 et seq. Pursuant to the Act, a state cannot
receive federal funds for services to persons wth devel opnent al
disabilities unless it has established a protection and advocacy
("P & A") system 42 U. S.C. 8§ 6042(a)(1).

| ndeed, the Act does not nmerely require that the state have an
advocacy system but specifically declares: "In order for a State
to receive an all ot nent under Subchapter Il of this chapter—1) the
State nust have in effect a systemto protect and advocate the
rights of persons with devel opnental disabilities.” 42 US. C 8§
6042(a). Thus, P & As are enpowered, anong other things, to: (1)
investigate incidents of abuse and neglect of persons wth
devel opnmental disabilities; (2) pursue |legal, admnistrative, and
ot her appropriate renedi es on behalf of such persons to ensure the
enforcenment of their constitutional and statutory rights; and (3)
provide information and referrals relating to prograns and services
addressing the needs of these persons. 42 U S.C. 8§ 6042(a)(2)(A)

and (B). The Advocacy Programis the federally mandated and funded



P & A system Al abama has established pursuant to 42 U S.C. 8
6042(a)(1). Defendant Tarwater is an internediate care facility
for habitation of nentally retarded persons.

B. The Advocacy Program s Investigation of the Deaths of G A and
M V.

On February 24, 1995, the Advocacy Program received an
anonynous tel ephone nessage on its answering machi ne questioni ng
t he circunstances of the deaths of two Tarwater residents known as
GA and MV. The transcript of the telephone call reads as
fol |l ows:

Ugh yes I'mcalling in regard to the Watt vs. Hanan Lawsuit.
Let nme put a bug in your ear[,] this is for the |awers
representing Watt. W had two deaths at Tarwater; one of
them was a gentleman naned G .]A[.] He was exposed to the
cold and died two days | ater of pneunpbnia. He was forced to
go down to programm ng. He was not dressed for it plus he was
very, very sick at the time he went. Now there is a video
tape that exists of his being sick but ugh it is ny
understanding the wugh admnistration at Tarwater has
confiscated the video. | f you people act very quickly you
m ght actually get sone action taken because ugh there ugh
what chacallit the admi nistration at Tarwater are being very
very careful. There [sic] covering this thing up big tine.
You want to act now. | suggest you check up on 0 .]A[.] death
and ugh the fact that he was exposed to the cold weat her, he
was taken to the hospital on Thursday with hyperthermc
conditions and died two days later. Also a week, not |ess
than a week later M.]V[.] died. You need to check that one
out. That was al so one of these strange situations. Anyway
Good | uck.

The Advocacy Program verified the existence of GA and MV. and
their residence at Tarwater. The Advocacy Program | earned that
G A was a 36-year-old male who died fromrespiratory failure on
February 12, 1995, while residing at Tarwater. It also |earned
that MV. was a 35-year-old woman who died from acute cardio
respiratory failure on February 16, 1995, while residing at

Tar wat er.



The Advocacy Program requested that Al abama state officials
release to it the records of GA and MV. Wen that request was
refused, the Advocacy Programfiled a conpl ai nt pursuant to t he Act
to have the district court order the following Defendants to
rel ease the records: (1) Tarwater, its director, and its custodi an
of records; and (2) the Al abama Departnent of Mental Health and
Ment al Retardation, its comm ssioners, its associ ate conm ssi oner,
and its custodian of records.

After the Advocacy Programfiled its conpl aint, the Departnent
of Mental Health and Mental Retardation gave the Advocacy Program
t he tel ephone nunmbers of the fornmer guardians of G A and MV.
When the Advocacy Program called the famlies to report the
anonynous phone call, the famlies objected to the Advocacy
Program s investigation. On July 6, 1995, the district court
enjoined the Defendants from failing to release the requested
records to the Advocacy Program The Defendants then perfected
this appeal and noved for a stay of judgment. The district court
deni ed the stay on August 7, 1995.

1. | SSUES
A. Wether this appeal was rendered nobot because the Defendants
have al ready conplied with the order of the district court and
have granted the Advocacy Program access to the records of

G A and MV.

B. Wiether the grant of an injunction was proper. This issue
requires us to resolve two subi ssues:

1. Wether a parent of an individual wth developnenta
disabilities, who has al so been appointed guardian of such
person, ceases to be the |legal representative of such person
within the neaning of 42 U S.C. 8§ 6042(a)(2)(1) after such
i ndi vidual's death

2. Wet her an anonynous tel ephone call inplying that abuse and/or
negl ect may have caused death both constitutes a conpl aint



within the neaning of 42 U.S.C. 8§ 6042(a)(2)(1)(ii)(1l11) and
est abl i shes probabl e cause, either of which justifies the P &
A's access to the records of GA and M V.

I11. STANDARDS OF REVI EW

The review ng court determ nes questions of nootness under a
pl enary standard of review United States v. Florida Azalea
Specialists, 19 F.3d 620, 621 (11th G r.1994).

This court reviews the grant of an injunction for abuse of
di scretion; however, if the trial court msapplies the law this
court will correct the error without deference to that court's
det erm nati on. See Wesch v. Folsom 6 F.3d 1465, 1469 (11ith
Cr.1993), cert. denied, 510 U.S. 1046, 114 S.C. 696, 126 L.Ed. 2d
663 (1994).

| V. DI SCUSSI ON
A. Moot ness.

During oral arguments in this case, this court sua sponte
requested that the parties file supplenental briefs responding to
a suggestion of nootness. Specifically, the court inquired of
counsel whether this appeal was rendered noot due to the fact that
t he Def endants had al ready conplied with the district court's order
to grant the Advocacy Program access to the records of G A and
M V.

Mich i ke the situation we faced in United States v. Florida
Azal ea Specialists, 19 F.3d 620 (11th Cr.1994), the question of
nmoot ness in the present case is controlled by the Suprene Court's
decision in Church of Scientology of California v. United States,
506 U.S. 9, 11-12, 113 S. . 447, 449, 121 L.Ed.2d 313 (1992). 1In

Church of Scientology, the district court ordered a state-court



clerk to conply with a summons issued by the Internal Revenue
Service ("IRS"). The Church filed a tinely notice of appeal, but
its request for a stay of the summons enforcenent order failed, and
copies of the tapes were given to the IRS while the appeal was
pending. The Ninth Crcuit dism ssed the appeal as noot, finding
that no controversy exi sted because the IRS had al ready obtained
the tapes. United States v. Zolin, No. CV 85-0440-HLH (CA9, Sept.
10, 1991). The Supreme Court, however, vacated and renanded,
hol di ng that the conpliance with the enforcenent order did not noot
the Church's appeal. In so holding, the Court reasoned that
although it could not return the parties to the "status quo ante,"
the court could nevertheless effectuate a partial renmedy by
ordering the governnent to destroy or return any and all copies of
the tapes still inits possession. Church of Scientol ogy, 506 U. S.
at 12-13; 113 S.C. at 449-50.

Li kew se, if we should hold that the anonynous phone call is
not a "conplaint” or does not constitute probabl e cause as required
by 42 U S.C. 8§ 6042(a)(2)(l)(ii)(lll), or that the natural parent
of a deceased person with devel opnental disabilities is a |ega
representative as contenplated by Congress in 42 US.C 8§
6042(a)(2)(I)(ii)(Il), then the parents of GA and MV. would be
entitled to have their childrens' confidential nedical records
either returned or destroyed. Simlarly, the Departnent of Mental
Heal th and Mental Retardation would be entitled to have its records
ei ther returned or destroyed. Even though this court cannot return

the parties to the "status quo ante,” it can effectuate a parti al



remedy. Therefore, this appeal is not noot.'
B. The Injunction.

Resol ving the issue of whether the injunction regarding the
Advocacy Progranis access to records was proper involves the
interpretation of 42 U S C. 8§ 6042(a)(2)(1). Pursuant to that
statute, three requirenments nust be nmet for the Advocacy Programto
gain access to records: (1) the individual nust be unable to
aut hori ze access due to a nental or physical condition; (2) the
i ndi vi dual nust not have a | egal representative, including a |egal
guardi an (except the state); and (3) the system nust either have
received a conplaint relating to the individual or have probable
cause to believe there has been abuse or neglect. 42 U.S.C. 8§
6042(a)(2)(1). On appeal here, the Defendants contend that the
Advocacy Programdid not neet the second and third requirenents of
the statute.”? See Defendants' Br. at 1; id. at 27 ("The problem

in this case is that the statute in question does not define

'Alternatively, even if the appeal would otherw se be noot,
this case is an appropriate one to decide on the nmerits because
the chal |l enged action is capable of repetition, yet evading
review. See Southern Pacific Termnal Co. v. ICC, 219 U. S. 498,
515, 31 S. . 279, 283, 55 L.Ed. 310 (1911). Specifically, there
is a reasonabl e expectation that Tarwater and the Advocacy
Programw |1, in the future, find thenselves in the sane dispute
over an individual's records. Moreover, this dispute wll evade
revi ew because of the need to access records quickly in order to
investigate effectively. See Honig v. Doe, 484 U S. 305, 317-23,
108 S. . 592, 601-04, 98 L.Ed.2d 686 (1988).

Wi le not listed as an issue on appeal, we note that §
6042(a)(2)(1)"'s first requirenent has been nmet. Death clearly is
a physical condition that renders both GA and MV. unable to
authorize record access. See 42 U.S.C. §8 6042(a)(2)(1)(ii)(1);
see al so Al abarma Disabilities Advocacy Programv. J.S. Tarwater
Devel opnental Center, 894 F. Supp. 424, 428 (MD. Ala.1995). There
is no evidence that the Act does not apply to deceased persons,
and it would be utterly absurd to read into the Act an exception
for the nost serious abuses, i.e., those that result in death.



"conplaint' or "legal representative.' ").

It is clear that the Act provi des express authority for P & As
to gain broad access to records, facilities, and residents to
ensure that the Act's mandates can be effectively pursued. See 42
US C §6042(a)(2)(H and (1); see also Mssissippi Protection &
Advocacy System Inc. v. Cotten, 929 F.2d 1054, 1058-59 (5th
Cir.1991) ("The state cannot satisfy the requirenents of [the Act]
by establishing a protection and advocacy system which has this
authority in theory, but then taking action which prevents the
system from exercising that authority."). In adopting the
provi sion of the Act mandating P & A access to facility residents,
42 U.S.C. § 6042(a)(2)(H)), Congress gave substance to its intent
to "assure that the nost vul nerable individuals [institutionalized
persons] who nmay not be able to contact the P & A systemw || have
access to protection and advocacy services." S.Rep. 120, 103rd
Cong., 1st Sess. 36, reprinted in 1994 U S. Code Cong. & Adm n. News
164, 199. In reauthorizing the Act in 1984, Congress stated its
intention that "all devel opnental |y di sabl ed persons who reside in
facilities for devel opnental |y di sabl ed persons [ ] be eligible for
services from the protection and advocacy system" H. Conf. Rep.
1074, 98th Cong., 2d Sess. 34 (1984), reprinted in 1984 U. S. Code
Cong. & Admi n. News 4334, 4376-77. 1t is within this broad renedi al
framewor k that we anal yze whether the injunction was proper.

1. GA and MV. Do Not Have Legal Representatives.
The Defendants argue that the famlies' unwllingness to
rel ease the records should be controlling. Pursuant to 8§ 6042,

this contention is incorrect if GA and MV. do not have a | egal



representative, including a |egal guardian. 42 U S.C. 8
6042(a)(2)(1). Guardi anship is governed by Al abana state | aw,
which clearly states: "The authority and responsibility of a
guardi an of an incapacitated person term nates upon the death of
the guardian or ward." Al a.Code § 26-2A-109 (1992). Mor eover,
al t hough Al abama | aw contains certain preferences for people who
may be appointed to admnister a decedent's estate, these
preferences do not automatically confer any legal status on a
former guardi an. Al a.Code 88 43-2-42, 43-2-833 (1991 & Supp. 1994).
The personal representative nust be appointed by a probate judge,
Al a. Code 88 43-2-40, 43-2-831 (1991 & Supp.1994). The Defendants
have i ntroduced no evidence that either of the forner guardi ans was
appointed administratrix of her child s estate. The statutory
preference in favor of a relative cannot be elevated into an
automatic grant of the powers of an administrator. Thus, neither
GA nor MV. has a legal representative, including a |egal
guardi an, at the present tine.

The Defendants urge that this construction of 42 U . S.C. 8§ 6042
ignores the intent of Congress to enhance the role of the famly in
providing care to persons with devel opnmental disabilities. This
court recognizes the statute's enphasis on famly; however, the
Advocacy Program s access to the records of G A and MV. does not
weaken the role of the famly, nor does it deprive the parents of
any rights they may still have after the deaths of their wards.
For exanple, the Advocacy Program s attenpt to obtain the records
does not stop the parents fromobtaining their children's nedical

records if they wish, and if they are still entitled to them



Mor eover, by federal regulation, the Advocacy Programis required
to keep all record information, including information about the
famly, confidential. See 45 C.F.R § 1386.21(b) (1994).°
2. An Anonynous Tel ephone Call Inplying that Abuse and/or Negl ect
May Have Caused Death Both Constitutes a "Conplaint” and
Establ i shes "Probabl e Cause," Either of Wich Justifies the P
& A's Access to the Records of GA and MV
Anong the situations in which the Act authorizes a P & Ato
have access to an individual's records are when the incidents are
reported to the systemor when there is probable cause to believe
t hat negl ect or abuse has occurr ed. 42 U S C 8
6042(a)(2) (1) (ii)(I11). W conclude that the district court was
correct in finding that the Advocacy Programwas entitled to access
to GA and MV.'s records because a conplaint had been received
and, alternatively, because the phone call established probable

cause.

a. The Anonynous Tel ephone Call Constitutes a Conplaint.

®Since children living in institutions necessarily |ive away
fromtheir parents, the nost involved and concerned parents
cannot observe the majority of events experienced by their
children in institutions. |Institutionalized people with
disabilities are by-and-large under the exclusive control of
facility staff. Regular telephone calls or visits often will not
uncover abuse or neglect. The opportunity to observe possible
abuse or neglect is limted, particularly when institution staff
of fer plausible explanations for injuries. |If their children are
subj ect to passive neglect rather than active abuse, parents are
highly unlikely to know. These |ong-distance famly ties would
operate to suggest that |egal guardi ans have even | ess control
over their wards, and consequently |less reason for extending that
control after the ward has died.

We have no reason to doubt that the famlies of G A
and MV. are concerned and caring parents who did what they
beli eved best for their children. However, their faith in
the institution does not alter the fact that abuse or
negl ect may have occurred. Congress |egislated the Act to
protect disabled people who are unable to protect
t hensel ves.



The anonynous phone call er asserted specific wongdoing with
respect to GA and stated that MV.'s death "was al so one of these
strange situations.” The Act inposes no special requirenents on
the source of the conplaint or of the person making it, and we
agree with the district court that no such requirenents should be
read into the statute. Anonynous conplaints are not uncommon
occurrences for P & As and for other investigatory agencies. See
M ssi ssi ppi Protection & Advocacy System Inc. v. Cotten, 929 F.2d
at 1056. Conpl ai nants, particularly staff and sonetinmes famly
menbers, may prefer to remain anonynous for fear of overt or subtle
retaliation. | ndeed, we find persuasive that the proposed Act
regul ations, in the preanble discussion, concur that infornal
conplaints or those transmtted by tel ephone are sufficient:

ADD understands that P & As undertake investigations of

i nci dents of abuse and negl ect based on nedi a reports, general

i nvestigations, inspection reports, and other credible

i nformation regardi ng abuse and neglect. P & As al so may use

information gained through telephone calls or inform

conplaints by residents, staff, relatives, or friends. The
proposed regul ations are intended to confirmthe authority of
the P & As to rely on such information as grounds for

i nvestigations of abuse or neglect either because they are

reports of incidents, or because they constitute probable

cause.
60 F. R at 26778 (enphasis added). Accordingly, we hold that, for
purposes of the Act, the anonynous phone call in this case
constitutes a conpl aint.
b. The Anonynous Tel ephone Call Established Probabl e Cause.

Alternatively, we also agree with the district court's
finding that "the anonynous phone call provi des enough evidence to
support allegations of abuse and neglect and thereby establishes

probabl e cause.” 894 F.Supp. at 429. 1In so doing, we note that



unlike crimnal |aw probable cause, the consequence of a P & A's
determ nation of probable cause is not an indictnent or an
accusation, but rather a civil investigation. Mor eover, no
fundanmental liberty or privacy interest is inpinged when a P & A
finds probable cause to investigate an incident at a facility.

In the P & A probable cause process, the interests of three
parties are inplicated—+those of the facility, those of the
i ndi vi dual who may have been subject to abuse and his or her
famly, and those of the P & A, which has an obligati on and nandat e
to protect from abuse the individual(s) and others who are
simlarly situated. In this balance, the facility's interests
surely are less viable and of less inport than those of the
i ndividual and the P & A.  The facility can claimno interest in
avoiding investigations of harm or injury to a person with a
disability. Mnor inconveniences to staff or sone disruption of
the facility's routine hardly rise to the level of the liberty
interest that is generally at issue in a crimnal investigation.
M chi gan Protection & Advocacy Service, Inc. v. MIller, 849 F. Supp.
1202, 1208-09 (WD. M ch. 1994) (defendants' objections that the P &
A access to facility for children will interfere with progranmm ng
have no nerit). | ndeed, one would suppose that a facility's
legitimate interests are served when abuse and neglect are
uncovered and can be corrected. Likewise, when a P & A nakes a
finding of probable cause, no l|iberty interest of the
devel opnental |y di sabled person is threatened, as it is precisely
that individual's interest that the P & A seeks to protect. See

United States v. Allis-Chalners, 498 F. Supp. 1027, 1031



(E.D. Ws. 1980) (occupational safety agency may have access to
enpl oyees' health records since agency "is acting on behalf of the
very enployees” the conpany clains it is seeking to protect by
al l eging that access viol ated enpl oyees' privacy).
V. CONCLUSI ON
For the foregoing reasons, we affirm the judgnent of the
district court.

AFFI RVED.,



