United States Court of Appeals,
El eventh Gircuit.
No. 95-4834
Non- Ar gunent Cal endar .

ADVANCED ESTI MATI NG SYSTEM INC., a Florida Corporation
Pl ai nti ff-Count er - Def endant - Appel | ee,

V.

Tinmothy J. RINEY, Danon, Inc., a Florida Corporation, Defendants-
Count er - C ai mant s- Appel | ant s,

Leon V. Cursons, Counter-Defendant,

John WAgner Associates, Inc., a California Corporation d/b/a
G abber d/b/a M ke Anderson, Third-Party-Plaintiff.

March 19, 1996.

Appeal from the United States District Court for the Southern
District of Florida. (No. 91-8378-ClV-KLR), Kelleth L. Ryskanp,
Judge.
Bef ore ANDERSON, BI RCH and CARNES, Circuit Judges.

PER CURI AM

This appeal arises from a final judgnment in a software
infringenent case entered in favor of the appellee, Advanced
Estimating Systens, Inc., against the appellants, Tinothy R ney and
Danmon, | nc. The appellants appeal from the district court's
deci sion denying their Rule 4(a)(5) notion for an extension of tine
to file notice of appeal.

l.

The district court, followng a jury trial, entered fina
j udgnment agai nst the appellants, who were the defendants in that
court. Following the entry of final judgnment in favor of the
plaintiff, the appellants had thirty days to file a notice of
appeal . Fed.R App.P. 4(a)(4); Canpbel | v. Vinwight, 726 F.2d



702, 703 (11th Cir.1984). The appellants failed to file their
notice of appeal within the allotted 30 days; instead they filed
an untinely notice of appeal over three weeks | ate. Upon reali zing
the notice was | ate, the appellants noved the district court for a
Rul e 4(a)(5) extension of tinme to file notice of appeal. Before
the district court ruled on the appellants' notion for extension,
this Court held that the appellants' notice of appeal had been
untinely and remanded the case for the district court to determ ne
whet her "excusable neglect” was present, within the neaning of
Federal Rule of Appellate Procedure 4(a)(5).

After holding a hearing, follow ng remand, the district court
decided that the appellants' failure to file a tinmely notice of
appeal was not the result of excusabl e neglect, and for that reason
denied their notion for extension of tine to file the appeal. In
making that decision, the district court applied the "unique
ci rcunst ances” standard for determ ning excusable neglect, see,
e.g., Borio v. Coastal Marine Const. Co., 881 F.2d 1053, 1055 (11th
Cir.1989). The appellants filed a tinely appeal of the order
denying their notion for extension of tinme to file an appeal
Their principal contention is that the district court erred in not
applying the excusable neglect standard and analysis that was
announced in Pioneer Inv. Servs. Co. v. Brunsw ck Assocs. Ltd
Partnership, 507 U. S. 380, 113 S. Ct. 1489, 123 L.Ed.2d 74 (1993).
We agr ee.

.
The Suprene Court has enphasi zed that the tinmely filing of a

notice of appeal is "mandatory and jurisdictional.” Giggs V.



Provi dent Consuner Discount Co., 459 U S. 56, 61, 103 S.C. 400,
403, 74 L.Ed.2d 225 (1982). If the noticeis not tinely filed, the
appel l ate court is without jurisdictionto hear the appeal. Pinion
v. Dow Chem, U S A, 928 F.2d 1522, 1525 (11th Gr.), cert.
denied, 502 U.S. 968, 112 S.Ct. 438, 116 L.Ed.2d 457 (1991).
However, a district court is permtted to extend the tinme for
filing an appeal iif the party seeking the extension shows
"excusabl e neglect."” Fed.R App.P. 4(a)(5). The appellants contend
that there was excusable neglect in this case because appell ants’
counsel erroneously believed that the period for filing an appeal
had been toll ed.

Appel I ants' counsel believed that his filing of Rule 59 and
60 notions had tolled the tine for filing the notice of appeal
Despite the thirty-day tine restriction nandated by Rule 4, the
runni ng of the appeal period may be tolled by filing one of the
notions listed in Rule 4, including a Rule 59 or 60 notion. Only
if such a motion is filed tinely, however, will it successfully
suspend t he appeal period. Fed.R App.P. 4(a)(4). Untinely notions
under Rules 59 and 60 will not toll the tinme for filing an appeal.
Gibblev. Harris, 625 F.2d 1173, 1174 (5th G r.1980). Rule 59 and
60 notions are tinely if filed within 10 days of entry of fina
j udgnent . Fed. R Cv.P. 59(b) (a notion for new trial shall be
served not later than ten days after the entry of judgnent);
Fed.R App.P. 4(a)(4)(F) (a Rule 60 notion will suspend the period
of appeal if the notion is served within ten days after the entry

of judgnent). The appellants filed their Rule 59 and 60 notions



twel ve business days after entry of judgment.' Accordingly, as
appel l ants' concede, their Rul e 59 and 60 noti ons were untinely and
thus did not extend the tinme for filing a notice of appeal.

Al though it is clear that appellants' Rule 59 and 60 notions
were untinely and thus do not change the | ate status of appellants’
notice of appeal, it is not clear that appellants' counsel's belief
to the contrary does not constitute excusable neglect under Rule
4(a) (5). The Suprenme Court recently established a flexible
anal ysis of excusable neglect. In Pioneer Inv. Servs. Co. V.
Brunswi ck Assocs. Ltd. Partnership, 507 U S. 380, 113 S.Ct. 1489,
123 L.Ed.2d 74 (1993), the Court held that an attorney's
i nadvertent failure to file a proof of claim can constitute
excusabl e negl ect under Bankruptcy Rul e 9006(b)(1). 1d. at 382-84,
113 S. Ct. at 1492. Interpreting the plain nmeaning of the phrase
"excusable neglect,” the Court concluded, "Congress plainly
contenplated that the courts would be permtted, [ when]
appropriate, to accept late filings caused by inadvertence,
m st ake, or carel essness, as well as by intervening circunstances
beyond the party's control.” 1d. at 388, 113 S.Ct. at 1495.

In clarifying the nmeani ng of excusabl e neglect as that termis
used i n Bankruptcy Rul e 9006(b) (1), the Supreme Court revi ewed the

meaning of the termin the context of non-Bankruptcy Rules that

'Appel | ants' counsel filed these notions |ate because he
erroneously cal endared his deadline for filing the notions based
on the date counsel received the court's order, instead of the
date the order was actually entered on the docket. See
Fed.R Civ.P. 59(b) (nmotion for new trial shall be served not
|ater than ten days after the entry of judgnent); Fed.R App.P
4(a)(4)(F) (Rule 60 notion nmust be filed within ten days of entry
of judgnment in order to affect time for filing a notice of

appeal ).



allow for late filings. 1d. at 391-94 & 392 n. 9, 113 S. . at
1496-97 & 1496 n. 9 (discussing Federal Rules of G vil Procedure
6(b), 13(f), and 60(b)(1) and (6) and Federal Rule of Crim na
Procedure 45(b)). The Court's analysis of what constitutes
excusabl e neglect for purposes of Rule 9006(b)(1) rested on the
plain meaning of the term and consideration of the same termin
the context of both the Bankruptcy Rules and the Federal Rules of
Cvil Procedure. There is no reason that the neaning would be
different in the context of Federal Rule of Appellate Procedure
4(a) (5), and one of our recent decisions indicates that it is not.
In Cheney v. Anchor d ass Container Corp., 71 F.3d 848 (11th
Cir.1996), we applied Pioneer to the neaning of excusabl e negl ect
as used in Federal Rule of G vil Procedure 60(b). There is no
reason why Pioneer's excusabl e negl ect anal ysis would apply to the
term as used in Rule 60(b) but not as used in Federal Rule of
Appel | ate Procedure 4(a)(5). W hold that Pioneer does apply to
determ nations of excusable neglect within the neaning of Rule
4(a)(5). Qur holding is consistent with that of every other
circuit to consider this precise issue or the sanme issue invol ving
the excusable neglect provision of Federal Rule of Appellate
Procedure 4(b) (which applies to appeals in crimnal cases). See
United States v. Cark, 51 F.3d 42, 44 (5th Cr.1995) ("W agree
. that Pioneer controls determ nati ons of excusabl e negl ect under
Rule 4(b)."); Virella-Nieves v. Briggs & Stratton Corp., 53 F. 3d
451, 454 n. 3 (1st Cir.1995) ("We agree with the Tenth Crcuit that
Pioneer's exposition of excusable neglect, though made in the

context of | ate bankruptcy filings, applies equally to Fed. R App. P.



4(a)(5)."); Reynolds v. Wagner, 55 F. 3d 1426, 1429 (9th Gr.) ("W
are persuaded that "excusable neglect’ in the context of Rule
4(a)(5) has the sanme neaning as the Suprenme Court recently
determ ned in the Bankruptcy Rules context."), cert. denied, ---
us. ----, 116 S.C. 339, 133 L.Ed.2d 237 (1995); Fink v. Union
Central Life Ins. Co., 65 F.3d 722, 724 (8th G r.1995) ("W believe
the Pioneer interpretation of excusable neglect wunder the
Bankruptcy Rul es al so applies when interpreting excusabl e negl ect
under Federal Rule of Appellate Procedure 4(a)(5)."); Candel a
Laser Corp. v. Cynosure, Inc., 43 F.3d 1485, 1994 W 702194, *2
(Fed. Cir.1994) (unpublished opinion) (applying Pioneer excusable
negl ect analysis to Rule 4(a)(5) excusable neglect); Cty of
Chanute v. WIllianms Natural Gas Co., 31 F.3d 1041, 1046 (10th
Cir.1994) ("Because the Court's analysis of what constitutes
"excusabl e neglect’ in the bankruptcy context rested on the plain
meani ng of the terns, there is no reason that the neani ng woul d be
different in the context of Fed.R App.P. 4(a)(5)."), cert. deni ed,
--- US ----, 115 S.Ct. 1254, 131 L.Ed.2d 135 (1995); Uni ted
States v. Hooper, 9 F.3d 257, 259 (2d Cir.1993) ("Pioneer thus
controls the resolution ... of "excusable neglect' under Rule
4(b)."); cf. Jackson v. Hoylman, 12 F.3d 212, 1993 W 501591, *5
(6th Cir.1993) (unpublished opinion) (applying Pioneer excusable
negl ect analysis to Rule 6(b)).
[l

I n Pioneer, the Suprene Court held that when anal yzing a claim

of excusabl e negl ect, courts should "tak[e] account of all rel evant

ci rcunstances surrounding the party's omssion," including "the



danger of prejudice to the [nonnovant], the | ength of the delay and
its potential inpact on judicial proceedings, the reason for the
del ay, including whether it was within the reasonable control of
t he novant, and whether the novant acted in good faith." 1d. at
395, 113 S.Ct. at 1498. Primary inportance should be accorded to
t he absence of prejudice to the nonnoving party and to the interest
of efficient judicial admnistration. Cheney, 71 F.3d at 850. To
the extent that our past decisions interpreting excusabl e neglect
apply an unduly strict standard in conflict with Pioneer, they are
no | onger controlling precedent.

Al t hough we review excusabl e negl ect decisions only for an
abuse of discretion, application of an incorrect |egal standard is
an abuse of discretion. Cheney, 71 F.3d at 849 n. 2. By applying
t he "uni que circunstances" standard of excusabl e neglect, which it
construed as not being satisfied by "nmere pal pable m stake or
adm nistrative failure of counsel or counsel's staff," instead of
the nore forgiving Pioneer standard, the district court erred.

The appellants urge us to apply the Pioneer standard in the
first instance, and Cheney establishes that we can do so, at | east
in sone cases. However, nothing about Pi oneer changed the
excusabl e negl ect deci sion into a nmechani cal one devoid of any room
for the exercise of discretionary judgnent. See Pioneer, 507 U S
at 392, 113 S. . at 1496 (" "excusable neglect' ... is a sonmewhat
"elastic concept' "). Accordingly, the district court will often
have sonme range of choice in deciding excusabl e neglect issues.
See United States v. Kelly, 888 F.2d 732, 745 (11th G r.1989) ("the

abuse of discretion standard allows "a range of choice for the



district court, so long as that choi ce does not constitute a clear
error of judgnent”). |In viewof that, and under the circunstances
of this case, we prefer to remand this case to the district court
in order to give it the first opportunity to decide the excusable
negl ect issue, under the | egal standard of Pioneer, as applied in
Cheney. See Macklin v. Singletary, 24 F.3d 1307, 1311 (11ith
Cr.1994) ("We should be nore reluctant to address initially an
i ssue that is subject to an abuse of discretion standard of review
than an issue subject to a de novo standard of review "), cert.
denied, --- US ----, 115 S . C. 1122, 130 L.Ed.2d 1085 (1995).
I V.

We VACATE the district court's order denying the appellants’

Rule 4(a)(5) notion and REMAND the case to the district court for

further proceedi ngs consistent with this opinion.



