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Appeal from the United States District Court for the Southern
District of Florida. (No. 94-599 CR-KMV), K. M chael More, Judge.

Bef or e CARNES and BARKETT, Circuit Judges, and DYER, Senior G rcuit
Judge.

BARKETT, Circuit Judge:

Pedro Nel Cardozo Vel oza appeals his sentence follow ng his
guilty plea to inportation of heroin. Vel oza argues that the
district court erred in refusing to grant a downward adj ustnment
based upon his minor role in the offense under U. S.S.G § 3Bl1. 2,
and a downward departure based upon his status as a deportable
alien under U S.S.G § 5K2.0.

Vel oza arrived at Mam International Airport on a flight from
Col onbia. During a Custons inspection, officials discovered 799.2
granms of heroin hidden in the lining of two ski jackets found in
Vel oza's | uggage. Veloza admtted that he owned both the jackets
and the luggage. He stated that he had purchased the ski jackets
used to conceal the drugs in Bogota and that he had packed the
| uggage, containing the heroin, hinself. He further stated that he
knew that an illegal substance was "hiding inside the jackets"
al t hough he thought it was 500 granms of cocaine. Veloza carried

$2,000 in cash and his ticket had been paid in cash. At



sentenci ng, he noved for a downward adjustnent asserting that he
played only a mnor role in the offense. He also noved for a
downward departure based upon his status as a deportable alien
because he woul d serve a |onger and harsher sentence than a U. S.
citizen. The district court denied both notions and sentenced hi m
to seventy nonths incarceration

In Sentencing Cuidelines cases, we review the district
court's findings of fact for clear error and its | egal concl usions
de novo. United States v. Rojas, 47 F.3d 1078, 1080 (11th
Gir.1995).

Vel oza argues that the district court clearly erred in
concluding that he was not entitled to a downward adjustnent for
pl aying a mnor role under the facts presented in this case and in
suggesting that he m ght not have been entitled to the reduction
because he was a courier and therefore was "essential" to the
i mportation offense. Vel oza contends that he shoul d not have been
precluded from receiving a downward adjustnent nerely because he
was a courier or "mule." Although we agree with Vel oza that the
act of transporting illegal drugs, in and of itself, cannot, as a
matter of law, preclude a defendant from receiving a downward
adj ust rent based on his role in the offense, we conclude that the
district court did not clearly err in denying an adjustnent based
on the evidence, or lack thereof, presented in this case.

The fact that Vel oza was a courier who carried drugs into the
U. S. does not alone establish that he was a minor participant in
the conspiracy. United States v. Cacho, 951 F.2d 308, 310 (11th

Cir.1992). By the sanme token, the fact that a courier plays an



essential role in an inportation schenme does not al one necessarily
preclude himfromreceiving a reduction for a mnor role either.
| ndeed, the guidelines provide as nuch. They recogni ze two | evel s
of participation that warrant a downward adjustnent, mninml and
mnor, see US S G 8§ 3Bl.2, and define mnimal as the |east
cul pabl e category and m nor as nore cul pable than m ni mal, but |ess
cul pable than nobst other participants. See U.S.S.G § 3Bl. 2,
comment. (n.3). The guidelines provide that a m ninmal participant
receive a four-level reduction, while a mnor participant may
receive only a two-|level reduction. | d. Yet the guidelines
provide that it is appropriate to grant the | arger reduction for
the Il esser mnimal participant "in a case where an individual was
recruited as a courier for a single snuggling transaction invol ving
a small amount of drugs.” See 1d., coment. (n.2). If the
gui delines foresee granting a four-1Ilevel reduction to a courier as
a l|ess-culpable mnimal participant, they certainly do not
foreclose granting a two-level reduction to a courier as a m nor
participant. Neverthel ess, based on the evidence in this case, the
district court's factual finding that Vel oza did not play a m nor
role was not clearly erroneous.

Second, Veloza contends that the district court erred in
refusing to grant a downward departure based on his status as a
deportable alien. Veloza argues that, because he is a deportable
alien, he will be ineligible to serve his sentence in a mninm
security facility and ineligible for a hal fway house during the
| ast part of his sentence, making his sentence harsher than that of

a citizen. W adopt the Second Circuit's rationale in Uni ted



States v. Restrepo, 999 F.2d 640 (2nd G r.1993). There, the Second
Circuit "decline[d] to rule that pertinent collateral consequences
of a defendant's alienage could not serve as a basis for departure
if those consequences were extraordinary in nature or degree[,]"
but held that "(1) the unavailability of preferred conditions of
confinement, (2) the possibility of an additional period of
detention pending deportation following the conpletion of the
sentence, and (3) the effect of deportation as bani shnent fromthe
United States and separation from fam|ly" were consequences of a
defendant's alienage that did not warrant a departure. Id. at 644.
Based on the reasoni ng of Restrepo, we find that the district court
did not err in denying Veloza's notion for a downward departure.

For the foregoing reasons, we AFFIRM the district court.



