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BARKETT, Circuit Judge:

Kenneth Strickland ("debtor"”) appeals froma district court
order finding nondischargeable his $9,430.50 debt to his forner
spouse Lauren Strickland ("fornmer spouse") and her attorney for
attorney fees resulting fromthe debtor's failed attenpt to nodify
chi | d-custody and chil d-support provisions of a divorce judgment.
Reversing the bankruptcy court, the district court found the debt
nondi schar geabl e under 11 U.S.C. 8§ 523(a)(5) because it was in the
nature of support for the mnor child and/or the fornmer spouse. W
affirm

| . BACKGROUND

A 1985 state court judgnent dissolved the marriage of the

debtor and his former spouse, and provided that parental

responsibility for the mnor child would be shared, that the
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child' s primary physical residence would be with the forner spouse,
and that the debtor woul d pay $200 per nonth in child support. The
debtor later petitioned to nodify the judgnment so as to designate
his home as the child's primary residence, termnate his child
support paynents, and require the fornmer spouse to pay child
support. The state court denied the petition and ordered the
debtor to pay $9,430.50 in attorney fees and costs incurred by the
former spouse in defending against the petition.

Thereafter filing for bankruptcy, the debtor fil ed a conpl ai nt
seeking a determ nation that his debt for the attorney fees award
was di schargeabl e under 11 U. S.C. 8§ 523(a)(5), which provides that
a debtor cannot be di scharged fromany debt to a "former spouse ..
or child of the debtor ... for ... support of such spouse or child,
in connection with a ... divorce decree or other order of a court
of record.” The bankruptcy court allowed the discharge, hol ding as
a matter of law that an obligation to pay attorney fees arising
froma post-dissolution child-custody di spute does not constitute
"support” under 8 523(a)(5). The district court reversed, hol ding
that an award for attorney fees relating to post-dissolution
child-custody litigation involving child-support issues does
constitute support under 8 523(a)(5) and therefore is
nondi schar geabl e.

On appeal, the debtor argues that the district court
inproperly held as a matter of law that the attorney fees award
constituted "support" under § 523(a)(5). He urges us to remand t he
case to the bankruptcy court for a determ nation of whether the

award of attorney fees, in fact, constituted support for the m nor



child or the forner spouse.
1. DI SCUSSI ON
Under Chapter VII of the Bankruptcy Code, a debtor nmay obtain
a general discharge "fromall debts that arose before the date of
the order for relief.” 11 U S.C. § 727(b) (1994). The Code does
not, however, discharge a debtor from any debt:
(5) to a spouse, forner spouse, or child of the debtor,
for alinony to, mai ntenance for, or support of such spouse or
child, in connection with a separation agreenent, divorce

decree or other order of a court of record, ... but not to the
extent that—

* * * * * *

(B) such debt includes aliability designated as alinony,
mai nt enance, or support, unless such liability is actually in
t he nature of alinony, maintenance or support....

Id. 8§ 523(a)(5).

The issue of whether the attorney fees award in this case
constituted "support” within the nmeaning of 8§ 523(a)(5) is a matter
of federal |law, which we review de novo. See In re Harrell, 754
F.2d 902, 904-05 (11th G r.1985). In In re Harrell, we described
the appropriate 8 523(a)(5) inquiry as follows:

The | anguage used by Congress in 8§ 523(a)(5) requires
bankruptcy courts to determ ne nothing nore than whether the
support | abel accurately reflects that the obligation at issue
is "actually in the nature of alinony, nmaintenance, or
support.” The statutory | anguage suggests a sinple inquiry as
to whether the obligation can legitinately be characterized as
support, that is, whether it is in the nature of support.

In re Harrell, 754 F.2d at 906 (enphasis in original). Because
federal law, rather than state law, controls our inquiry, a
donesti c obligation can be deened actually in the nature of support
under 8 523(a)(5) even if it is not considered "support" under

state law. See id. at 905. Although state |aw does not control



it does provide guidance in determ ning whether the obligation
shoul d be considered in the nature of "support” under 8§ 523(a)(5).
In re Jones, 9 F.3d 878, 880 (10th Cr. 1993).

As noted, the debtor in this case filed a petition in state
court seeking to nodify the mnor child s primary physical
residence and the allocation of child support obligations. The
state court denied these requests in toto and ordered himto pay
his former spouse's attorney fees. Under Florida law, a fornmer
spouse is entitled to an award of attorney fees in a nodification
action such as the one filed here based on relative need and
ability to pay. See Fla.Stat. § 61.16(1) (1993); Hyatt v. Hyatt,
672 So.2d 74, 76 (Fla.Dist.Ct.App.1996). In awardi ng attorney fees
to the former spouse, the state court therefore necessarily
determ ned that she had a greater need and/or |esser ability to pay
than did the debtor. Thus, the award of attorney fees can
"legitimately be characterized as support,” Inre Harrell, 754 F. 2d
at 906, for the former spouse and therefore is nondischargeabl e
under § 523(a)(5).

Nonet hel ess, relying on an Eighth Grcuit case, the debtor
argues that we should remand this case so the bankruptcy court can
determne the relative financial resources of the parties and/or
whet her the state court adequately considered themin awardi ng the
fees to the former spouse, see Adans v. Zentz, 963 F.2d 197, 200
(8th Cir.1992) (holding that "[i]n deciding whether to characteri ze
an award as maintenance or support the crucial issue is the
function the award was intended to serve" and that "[t]his is a

guestion of fact to be decided by the bankruptcy court"). As



noted, however, we previously have held in this circuit that 8§
523(a)(5) requires nothing nore than "a sinple inquiry as to
whether the obligation can legitimately be characterized as
support."” In re Harrell, 754 F.2d at 906. Mor eover, the
"[d]ebtor's attenpt to expand the dischargeability issue into an
assessnent of the ongoing financial circunstances of the parties to
a marital dispute would of necessity enbroil federal courts in
donestic rel ations matters whi ch shoul d properly be reserved to the
state courts.” 1d. at 907.

In light of the foregoing, we hold that an attorney fees
award arising from a post-dissolution custody action constitutes
"support” for the fornmer spouse under 11 U.S.C. § 523(a)(5) where,
as here, the award is based on ability to pay. In the absence of
speci al circunstances showing otherwise from the record in the
under | yi ng proceedi ngs, the district court properly determ ned t hat
the debt in this case is not dischargeable.

I 11. CONCLUSI ON
For the foregoing reasons, the judgnment of the district court

i s AFFI RVED.



