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PER CURI AM

In this appeal, we affirm the district court's entry of
j udgment for appell ees Ral ph Bowden and DeKal b County, Georgia, on
appel l ant Phyllis Watkins's constitutional clainms brought pursuant
to 42 U S.C. § 1983.

FACTS

On January 15, 1990, Phyllis Watkins, an African-Anmerican
femal e, began work as an assistant solicitor (assistant) in the
Ofice of the Solicitor of DeKalb County (the office). ! Ral ph
Bowden, solicitor of the county, had hired Watkins the preceding
week. Bowden i nformed Watkins, the only African-American | awyer in
the office, that she was subject to a six nonth probationary period
and that he expected a two-year conmmtnent from her. Watkins's

enpl oynent lasted until March 15, 1990; the parties sharply

'!Assi stants process and prosecute individuals charged with
m sdemeanors in DeKalb County (the county).



di spute the events surrounding her tenure. During a jury trial,
Wi tnesses testified to the follow ng factual scenari os.
Phyl i s Vat ki ns

Wat ki ns testified that she experienced a series of occurrences

during her second week of work that she "found ... to be a little
strange and/ or offensive.” The office receptionist questioned her
if "black people have to wash their hair every day.”" One of the

of fice's investigators inquired whet her Watkins's hair was real and
whet her she had to conb it daily. Assistant Lisa Heiszek asked
Watkins if her ancestors were fromNi geria because she "coul d hear

Ni gerian in [Watkins's] voice."?

Ann El nore, an assistant and the
office's "trial specialist,” asked Watkins "why was it that when
bl ack peopl e and Japanese peopl e have babi es together, the babies
are considered black, but when white people and Japanese people
have babi es together, the babies are considered white?"

On anot her occasion, Watkins overheard two assistants, Andy
Rogers and Andrew Fernandez, her trial partner, |aughing at the
prospect of buying a house near Carver H gh School, which is
| ocated in a neighborhood of Atlanta popul ated predom nantly by
African-Americans.® Watkins al so overheard Rogers, Fernandez, and
anot her assistant, Neal Bevans, discussing the film "Mndi ngo";

Fernandez stated that if "[y]ou watch that novie, ... you are just

going to go, "Oh ny God.' " Watkins testified that she perceived

Wat ki ns was born and raised in Georgia, and her famly has
lived there for generations.

*Fernandez testified that he did not have any recollection
of this conversation and did not know the | ocation of the school.



Fernandez's comment as a statenment on "a stereotype of black nen,
t hat bl ack men are supposed to have big genitals."* Watkins also
heard her secretary, Robin Cenents, telling ajoke conparing Jesse
Jackson to Buckwheat, the television character. Wwatkins told
Clenments not to "tell black jokes in here,” and Cenents
apol ogi zed. °

Watkins testified that she di scussed these occurrences at the
end of her second work week with Ciff Howard, the chief assistant
solicitor of the office. According to Watkins, she i nforned Howard
that the sexual and racial context of her colleagues’ coments
of fended her. She testified that Howard told her that he would
talk to Bowden about their conversation and speak to the
responsi bl e individuals. Watkins also testified that during this
nmeeting Howard told her that one of his relatives was associ ated
with the Ku Kl ux Kl an.

After this initial neeting with Howard, Watkins continued to
endure offensive incidents. Wiile at lunch with four nmale
col | eagues, assistants Rogers, Gary Bergman, and Brad Ml ki n, and
i nvestigator David Newbern, "[t]he conversation turned to the size
of Jewish nmen's penises, that they were small, and after a few
mnutes of this, they all turned to ne, and | believe Gary Bergnan
asked me if it was true what they said about black nmen." The nen
| aughed at this question; Witkins explained that she was of f ended

by the coments and "shocked that sonmebody would ask ne that

‘Fernandez denied that this incident took place.

°Cl enents's testinony corroborated Watkins's account of the
i nci dent.



question."® On another day, upon Watkins's return to the office
foll owi ng a weekend vacati on wi th her husband, Rogers asked her, in
front of Howard and assi stant Judy Enken, "Well, what was sex |ike
wi th your husband? |'msure they had to put you in a building that
was all the way to the end because there was just a whole |ot of
yelling and scream ng going on." Howard |aughed at Rogers's
remark. ’

Regar di ng Enken, Watkins recounted that "there were constant
j okes about her hair, that she was a fake blond[e], that she was
dunmb. Also, [other assistants] asked her questions all the tine
about her boyfriend, and her relationship[s] wth her boyfriend."
Howard informed Watkins that he had engaged in a sexua
relationship wwth Enken. Watkins also testified that coll eagues
repeatedly nade derogatory remarks regarding the conpetence of
Judge Linda Hunter, an African-American fenmale, who, at the
relevant tinme, served as a state trial judge and presided over
matters the office handl ed.

Later, Watkins assisted Fernandez on a case involving a
Ni geri an defendant. According to Watkins, after a witness provided
testinony favorable to the defendant, Fernandez said, "I w sh they
woul d al | go back."® On another day, when Watkins told Fernandez

that she volunteered at a rape crisis center, Fernandez responded,

°Rogers testified that the statements occurred, but that
Wat ki ns responded to the questions in an "excited" manner and was
"very willing to engage in this topic of conversation."

'Rogers testified that he "woul d not ask a question |ike
that."

8Fer nandez deni ed that he nade this statenent.



"Well, where can | go to get raped?"®

Watkins testified that followng these incidents she again
reported her concerns and di ssatisfaction to Howard. According to
Wat ki ns, Howard expressed that "these were his friends, that | was
taking all of this stuff out of context, and that once | got to
know them better, that | would see they were only trying to get to
know ne as a person.”

Watkins testified that after five weeks on the job she
continued to hear comments she considered offensive. She
mai nt ai ned that the comrents regardi ng Enken and Judge Hunter "were
al nost daily nonstop."” Mbreover, upon entering Malkin's office one
day, the assistant told Watkins that the black trash can on his
desk was a phallic synbol. Wen Watkins reported this incident to
Howard, Howard | aughed about it. Watkins also testified that
Bevans would "constantly” mmc, to the anmusenent of coll eagues,
what he perceived as the speech patterns of African-Anmericans. 1In
addi tion, Watkins related that one day Howard canme up behi nd her,
pl aced his face a few inches from her head, and snelled her hair.
He stated that Watkins's "hair snells good. It smells like
coconut." Watkins further testified that Fernandez and Howard once
invited her to acconpany themto a strip club.

As a result of these episodes, Watkins suffered from
depression and anxiety; she received nedical treatnent for her
depression in 1991. Watkins testified that she articul ated her

frustrations about the office to assi stant Deborah Bl umand forner

Fernandez testified, "I never nmde that statenent. | woul d
never neke that kind of statement.”



assistant Greg Adans.' She also received counselling from her
mnister, Dr. Earl Moore. Watkins acknow edged t hat she sought out
Dr. Moore's advice in part because of his affiliations with the
Sout hern Christian Leadership Conference (SCLC) and the Concerned
Bl ack C ergy; she believed Dr. Moore coul d advi se her well on what
course of action to take concerning the office's environnent. Two
weeks before her termnation, Watkins nmet with Dr. Moore because
"the situation in the solicitor's office had gotten so bad, and |
felt this situation was greater or bigger than just ny enpl oynent."
Wat ki ns had concerns that future female and mnority group nenber
assistants woul d face the sane at nosphere in the office. Dr. More
and Watkins agreed on a plan of action—Br. More gave Watkins a
list of civil rights |leaders to contact and stated that he woul d
al so contact comunity | eaders and arrange for Watkins to nmeet with
them Watkins testified that she did not follow through with the
pl an because she "was fired before [she] was able to get to the
people. "

On March 15, 1990, all the assistants and Bowden attended a
Decat ur - DeKal b Bar Associ ati on | uncheon. The | uncheon speaker nmade
several "jokes about fermales and ... black people" which WtKkins

found inappropriate, including, for exanple, that "wonen |awers

“Wat kins also testified that she did not receive "the
training that was prom sed" and thus was not given the
opportunity to devel op as a prosecutor.

"Wat ki ns recounted that after she was fired she contacted
two officials of the National Association for the Advancenent of
Col ored People (NAACP), a Georgia congressman's office, the SCLC,
and Manuel WMl off, Chairman of the DeKalb County Conmm ssion. She
also filed a conplaint with the Equal Enpl oynment Qpportunity
Conmi ssi on ( EEQC) .



are to the practice of law as wonen drivers are to the traffic
flow "™ After the |luncheon, Watkins told Bowden that she found the
comments offensive and asked what he felt about the speaker's
presentation. According to Watkins, Bowden "t hought the speech was
of f ensi ve because bl ack people were in the audi ence."'® Later that
af t ernoon, Bowden inforned Watkins that she was being term nated.
According to Watki ns, Bowden stated that he was firing her because
she (1) did not know the Federal Rules of Evidence; (2) did not
get along with Elnore; (3) dressed inappropriately for court; (4)
could not take criticismwell; and (5) could not operate under
pressure. Watkins testified that she told Bowden, "I knew why I
was being term nated, because | constantly conplai ned about the
behavi or of ny coll eagues in the office.” |In response, Bowden told
Wat ki ns that she should have ignored the behavior and comments of
ot hers and focused on devel opi ng her prosecutorial skills. Watkins
asked Bowden for the opportunity to work another nonth, but he
refused, stating that she would "never be able to function as a
prosecutor. " Bowden, however, gave Watkins the opportunity to
resi gn, which she did.
Davi d Newbern

Newbern testified that "[wjithin the office ... there was a

very probing nature into everybody's sexual relationships. There

were many sexual jokes that were told within the office, and al so

2Several wi tnesses testified that they also found the
speaker's coments insulting.

Bwatkins had the "inpression that what ... M. Bowden was
saying was that if no blacks had attended this neeting, that it
woul d have been okay to say these ridiculous things."



there were many occasions of ... racial jokes." Newbern's
testinmony corroborated Watkins's version of events at the |unch
with Rogers, Bergman, and Malkin; Newbern stated that wth
"Wat ki ns being very new in the office at that tinme, she didn't
respond” to the offensive statenents. Newbern also confirned
Watkins's allegations concerning their colleagues' repeated
derogatory comments about Judge Hunter. He testified that
enpl oyees contended Judge Hunter "was inconpetent to be in the
position of judge, and often they thought she got that position
because she is a black female.... [I]n general there seened to be
anger towards Linda Hunter." Newbern also explained that he heard
"an assi stant solicitor m m cking defendants who had been in court,
and plaintiffs who had been in court; in particular, blacks who
were from a | ower incone group, and this was fairly comonpl ace
t hat joking of this nature went on." 1In response to the m m cking,
"[g]enerally people | aughed, kind of played al ong."
Gaendol yn Steel -Hil'l

Steel-HIl, an African-Anerican femal e and one of the office's
investigators, testified that colleagues told sexual and racia
j okes during the period of Watkins's enploy. "The sexual jokes
were about male sex organs, wonen who weren't getting any. The
raci al jokes tended to be m m cking or making fun of blacks." She
confirmed that comments were made in the presence of Wt ki ns about
"bl ack nmen having | arger sexual organs than white nen" and about
Enken's sexual activity. Steel-H |l observed Watkins crying in the
office on three occasions. She believed, and told Watkins, "that

there were people in the office that would Iike to see her fail."



Steel-H Il heard coll eagues joke about the snmell and texture of
Watkins's hair; she also heard Howard ask Wat ki ns whet her her hair
was real .
Dr. Earl Mbore

Dr. More testified that approximately three weeks after
Watkins had started work in the office, he noticed a "look of
sadness on her face" and inquired if she had any problens. In
response, Watkins admtted to her difficulties on the job. The two
engaged in prayer together, and their neeting ended. A few weeks
|ater, Dr. Moore noticed that Watki ns "was | ooki ng di stressed, " and
he asked about conditions at the office. The two conferred about
the situation; Dr. More informed Watki ns that she "need[ ed] sone
advocates.” "I suggested to her that she go to the NAACP, the
SCLC, and | told her that | would take it to the Concerned Bl ack
Clergy, and | suggested that she go to the EECC...." Dr. More
testified that Watkins "indicated that she intended to" carry out
this plan. Dr. More never contacted Bowden.

Ral ph Bowden

Bowden testified that he expects Howard to communicate with
him and that the two "have a policy of keeping each other well
informed on everything that's going on in the office of any
significance.” Indeed, Bowden and Howard neet regularly to di scuss
matters that occur in the office. Though the office has no witten
policies concerning sexual or racial harassnent, Bowden believes
t hat Howard "certai nly" would tell himabout any harassnent issues.
He stated that if Watkins heard any statenments that offended her,

and articulated that to Howard, "then he certainly ought to cone



tell me about that." Bowden stated that he has an "open door"
policy and that assistants are free to cone to himw th probl ens or
concerns. He noticed that Watkins appeared sad and depressed in
the office. He denied, however, know ng about any of the comrents
or incidents that Watkins allegedly endured. He stated that if
t hose comments had been made he woul d have wanted to know about
t hem Bowden also remarked that if the comments occurred, and
Wat ki ns tol d Howard about them he "absol utel y" woul d have expect ed
Howard to conmunicate this to him

As to the training provided in the office, Bowden stated:
We don't train our assistants. The process of going from
being a new | awyer to beconming an assistant solicitor maybe
contains 10 or 15 percent of what we would call training;
that is, sitting down with sonmebody and showi ng them how to
fill out a form show ng themhow to use the accusation form
book. We don't really have a training program... W give
you an opportunity to I earn howto be an assistant solicitor,
and you do that by observing and doi ng.

Around March 1, 1990, Bowden received a tel ephone call from
Judge Jack McLaughlin (before whom Watkins had appeared), who
stated t hat Wat ki ns needed supervi sion and was not ready to be left
alone in the courtroom™ Around the same time, Elnore told Bowden
that they had a "very serious problent in Watkins. Elnore relayed
to Bowden that Watkins had (1) wal ked out of the courtroom on one
occasion in a pouting and sullen nood; (2) failed to keep
appointments with her; and (3) continually nade the sanme m st akes
and thus was failing to progress as a prosecutor. Bowden testified

that before termnating Watkins, "I think | talked to every

assistant in that office, everyone who had been there for nore than

“Judge McLaughlin corroborated Bowden's testinony regarding
this conversation



a year. So, | had an office full of experienced prosecutors, and
| talked to every one of them about the problem vyes."” Bowden
mai nt ai ned that no one, including Howard, told hi mthat Watkins had
conpl ai ned about sexist and racial comments made in the office.
Instead, all the assistants comented on "fundanental problens”
having to do with Watkins's performance as a prosecutor. Bowden
did not speak to Watkins concerning her performance before
termnating her enmploynment. He denied that Watkins discussed at
the termnation neeting any of the occurrences about which she
testified. Bowden reported that Watkins responded to her
termnation with a sense of relief. He granted her request that
she be permtted to resign.
adiff Howard

Howard testified that pursuant to office structure assistants
go to himw th day-to-day problens; if he is not avail able, they
go directly to Bowden. He expressed that his "job is to nake a

deci si on about what problens to go talk to Ral ph about, and which

ones not to go talk to [him about.” He testified that if there
wer e conpl ai nts about sexual or racial harassment, "I would bring
that to Ralph's attention.” Howard confirnmed that Watkins cane to

himafter two or three weeks on the job and had concerns about (1)

col | eagues’ comments about her hair; (2) Rogers's and Fernandez's

remar ks about |iving near Carver H gh School; and (3) the
conversation surrounding the film "Mndingo." Howard did not
relate Watkins's concerns to Bowden. He testified that

approximately two weeks after this initial neeting, Wtkins

approached himand told him "No one here is a racist. | really



like all the people | work with."

Howar d expl ai ned that he did not take any action after Watkins
| ater conpl ained to him about Bevans m m cking African-Anmericans
because "when we had the discussion about that's how Neal deals
with situations, he m mcs everybody, he has m m cked everybody in
the office, she seemed to be satisfied with that statenment.” He
also testified that Watkins approached him about Enken and was
concerned about the "hard tinme" Enken was given. Howard told
Wat ki ns that Enken had nmade no indication that she viewed any
behavi or toward her as a problem After this second neeting,
Howard "didn't think [the situation] rose to the | evel of sonething
| needed to bring to M. Bowden's attention.” Howard denied that
he tol d Wat ki ns about his relationship with Enken and that a famly
menber of his was involved in the Ku Klux Klan. He also denied
that he ever asked Watkins to acconpany him to a strip club.
Howard had no recollection of Rogers's comments concerning
Wat ki ns' s vacati on weekend. He further denied comng up behind
Watkins and snelling her hair. He also reported that he never
observed Watkins | ooking upset in the office.

After Bowden infornmed Howard that Judge McLaughlin had call ed
about Watkins's performance, Howard tal ked to "several assistants
[who] had worked with Phyllis.” Howard testified that he and
Bowden had "between 10 and 35 di scussions" about the decision to
term nate Watkins prior to her firing. Howard never nentioned any
of Watkins's conplaints to Bowden during these discussions.
Rat her, the two nen discussed Watkins's "ability to perform the

job."



PROCEDURAL HI STORY

In July 1991, Watkins instituted this | awsuit agai nst Bowden
and the county (collectively, "appellees”) in the United States
District Court for the Northern District of Ceorgia, alleging an
array of federal constitutional clainms and one state tort | aw cause
of action. Appellees subsequently noved for summary judgnment; in
February 1993, the district court granted appellees' notion in part
and denied it in part. Four of Watkins's clai ns agai nst appel | ees,
all brought pursuant to 42 U S.C. 8§ 1983, survived the court's
order: (1) aretaliatory discharge clai munder the First Arendnent
based on her conplaints of sexual and racial harassnment; (2) a
retaliatory discharge clai munder the First Amendnent based on her
conpl aint about the speech given at the bar [|uncheon; (3) a
retaliatory discharge cl ai munder the Equal Protection C ause based
on her conplaints of sexual and racial harassnent; and (4) a
hostil e work environment sexual and racial harassnment clai munder
the Equal Protection C ause. On appeal, this court found that
Watkins "failed to establish that defendant Bowden violated
clearly-established First Amendnent |aw' and thus "reverse[d] the
judgment of the district court only insofar as it failed to grant
summary judgnment to Bowden on plaintiff's First Amendnent
clain{s]." Watkins v. Bowden, 28 F.3d 118 (table), No. 93-8779,
slip op. at 2 (11th Gr. June 30, 1994) (unpublished opinion).

Watkins tried her clains before a jury in Septenber 1994. At
the close of Watkins's case, the district court granted directed
verdicts for appellees on all of her clains except the hostile work

envi ronment sexual and racial harassnent allegation against the



county. As to that claim the court instructed the jury, in
rel evant part, that:

Whet her the harassnment was sufficiently severe as to
alter the conditions of the plaintiff's enploynent is viewed
fromthe standpoi nt of a reasonabl e African Anerican or woman;
that is, whether a reasonabl e African American or wonman woul d
find such harassnent sufficiently severe so as to alter the
conditions of enploynent and create an abusive working
envi ronment .

In addition to showing that an abusive working
environnment existed from an objective standpoint, the
plaintiff nust also prove that she actually perceived the
environment as hostile and abusive as well.

After the jury retired wth instructions not to begin
del i berations, counsel for the county objected to the above
instruction, arguing that Harris v. Forklift Systenms, Inc., 510
Uus 17, 114 S. . 367, 126 L.Ed.2d 295 (1993), nandated that the
court instruct the jury to assess the all eged harassnent fromthe
perspective of a "reasonable person.” Counsel persuaded the court
of their position; accordingly, the court called the jury back
into the courtroom and st at ed:

Menbers of the jury, it has been called to nmy attention
that | gave you one inaccurate instruction. | instructed you
that in determning whether an abusive or hostile work
envi ronment existed, that you would use an objective test
| ooki ng through the eyes of a reasonable African American or
woman. That was not correct.

The correct test is you | ook to see whet her, objectively
speaking, a hostile working environnment existed | ooking
t hrough the eyes of a reasonabl e person.

In addition to that, as | previously told you, you al so
ook to see whether the evidence shows that the plaintiff
actual ly perceived the environment as abusive and hostile as
wel | .

The jury returned a verdict for the county. This appeal followed.
CONTENTI ONS

Wwatkins first contends that the district court erred in



granting a directed verdict for the county on her claim of
retaliation under the First Anendnent for her conplaints of sexual
and racial harassnment because those conplaints affect a matter of
public concern and the evidence gives rise to an inference that
Bowden (and thus the county) knew or had notice of those
conplaints. Watkins also insists that the court erred in granting
the county a directed verdict on her retaliation claimunder the
First Anmendnent for her conplaint regarding the bar [|uncheon
speaker because the evidence justifies an inference that Bowden
termnated her with a retaliatory notive. Next, Watkins asserts
that the court erred in granting appellees' notion for a directed
verdict on her claim of retaliation under the Equal Protection
Cl ause because, again, the evidence gives rise to a reasonable
i nference that Bowden had know edge or notice of her conplaints of
sexual and racial harassnent. Lastly, Watkins argues that the
court's corrective jury instruction enploying a "reasonabl e person”
standard for eval uati ng whet her a hostil e work environnent existed
was erroneous and highly prejudicial."

Appel l ees respond to Watkins's contentions as follows.
First, the court properly granted appell ees judgnent as a matter of
law on Watkins's retaliation clains because she did not present
sufficient evidence fromwhich a reasonable jury could infer that
Bowden had know edge of her conplaints. Wt hout know edge of

Wat ki ns's conpl aints, Bowden could not have fornmed the required

®This contention only affects Watkins's clai magainst the
county. Watkins did not appeal the district court's grant of a
directed verdict for Bowden on her hostile work environnment
claim



retaliatory notive. Moreover, the court correctly held that
Wat ki ns's conpl aints regarding all egedly offensive conduct in the
wor k place did not amount to a matter of public concern sufficient
totrigger the protection of the First Anendnent. As for Watkins's
claimthat Bowden term nated her in retaliation for her conpl aint
concerning the bar |uncheon speaker, the court properly held that
Wat ki ns presented insufficient evidence from which a reasonable
jury could conclude that Bowden harbored the required unlaw ul
retaliatory notive. In addition, as a matter of | aw Wt ki ns cannot
state a "generic" retaliation claim under the Equal Protection
Cl ause. Finally, the court properly instructed the jury on the
obj ective conponent of the standard for evaluating hostile work
environment cl ains; indeed, Harris conpel s the "reasonabl e person”

i nstruction.®

Wat ki ns presses two other issues that we reject in summary
fashion. First, she argues that the district court erred in
refusing to admt Steel-Hll's proffered testinony concerning
all eged retaliation against her in 1992 and the proffered
testi mony of Yvonne Twyman-W/I|ianms, an African-Anmerican femal e
who served as an assistant in the office fromJanuary 1992 to
April 1993. Twyman-WIlians intended to testify about the
of fice's atnosphere and all eged retaliation agai nst her during
her tenure. The district court possesses broad discretion in
determ ning the adm ssibility of evidence, and this court wll
not disturb its rulings absent a clear show ng of an abuse of
di scretion. Lanhamv. Witfield, 805 F.2d 970, 972 (11th
Cir.1986). The district court reasoned that both w tnesses
proffered testinony was (1) too far renoved in tine fromthe
peri od that VWatkins worked in the office, and (2) not
sufficiently simlar to Watkins's allegations to nerit adm ssion
under Federal Rule of Evidence 404(b). The record confirns that
the district court's ruling did not constitute an abuse of
di scretion.

Second, Watkins contends that the district court's
questioning of Newbern indicated to the jury that the court
believed that the assistants were nerely "joking around”
when they engaged in sexual or racial banter, and,
therefore, the court overstepped its bounds of discretion



DI SCUSSI ON

A. First Amendnent Retaliation Cains
The district court relied on two grounds in directing a
verdict for the county on Watkins's First Amendment retaliation
cl aim based on her conplaints of sexual and racial harassnent.
First, the court found that no evidence of substance existed that
Bowden knew of Watkins's conplaints. Second, the court did not
find that "the conplaints that Ms. Watkins related to M. Howard
r[olse to the | evel of First Amendnent concern.” We first address
the district court's second holding, because if Watkins's
conplaints did not affect a matter of public concern, her First

Amendnent clainms nust fail.

A state may not denote or discharge a public enployee in
retaliation for protected speech. This circuit has devel oped
a four-part test to determ ne whether an enployee suffered

such retaliation. First, a court nust determ ne whether the
enpl oyee' s speech may be fairly characterized as constituting

speech on a matter of public concern. If so, the district
court nust weigh the enployee's first anmendnent interests
against the interest of the state, as an enployer, in

pronoting the efficiency of the public services it perforns
through its enpl oyees. Shoul d the enployee prevail on the
bal ancing test, the fact-finder determnes whether the

enpl oyee's speech played a substanti al part in the
government's decision to denote or discharge the enployee.
Finally, if +the enployee shows that the speech was a

substantial notivating factor in the enpl oynent decision, the

and assuned an advocate's role. A trial judge retains the
authority to question w tnesses but can abuse that authority
by assuming the role of an advocate. Hanson v. Waller, 888
F.2d 806, 812 (11th Cr.1989). Counsel for WatKkins,

however, never objected, even out of the presence of the
jury, to the questions the court posed to Newbern. "[Where
a party fails to object in a tinmely manner, i.e., at the
next available tinme when the jury is not present, objection
to the alleged error will be deened waived unless it
constitutes plain error.” Hanson, 888 F.2d at 813. The
record does not reveal that the court strayed from
neutrality; thus, the court did not err (nmuch less plainly
err) in its questioning of Newbern.



state nust prove by a preponderance of the evidence that it

woul d have reached the sane decision even in the absence of

the protected conduct.
Morgan v. Ford, 6 F.3d 750, 753-54 (11th Cr.1993) (quotation
mar ks, citations, brackets, and ellipsis omtted), cert. denied, --
- UuSsS ----, 114 S. . 2708, 129 L.Ed.2d 836 (1994). "The
t hreshol d question of whether an enployee's speech may be fairly
characterized as constituting speech on a matter of public concern
is a question of law, subject to de novo review by this court.”
Derenmo v. Watkins, 939 F.2d 908, 910 (11th Cr.1991).

For an enployee's speech to rise to the level of public
concern, it nust relate to a matter of political, social, or other
concern to the conmmunity. Therefore, this court nust determ ne
whet her the purpose of Watkins's speech was to raise issues of
public concern or to further her own private interest. Mrgan, 6
F.3d at 754. In meking this determ nation, we consider the
content, form and context of the enployee's statenents, the
enpl oyee' s attenpts to make the concerns public, and the enpl oyee's
notivation in speaking. See Mrgan, 6 F.3d at 754; Dereno, 939
F.2d at 910-11.

We are convinced that Watkins's speech did not constitute
speech on a mtter of public concern. Wat ki ns | odged her
conplaints to Howard privately and i nformally, and those conpl aints
focused primarily on how her col | eagues "behaved toward her and how
t hat conduct affected her work." Morgan, 6 F.3d at 755. Moreover,
Wat ki ns' s di scussions with Blum Adans, and Dr. More did not draw
the public at large or its concerns into the picture. Mrgan, 6

F.3d at 755. | ndeed, Dr. More's testinony revealed that he



initiated their discussions about the office's environnent.
Furt hernore, Watkins's expression of concern over her coll eagues

treatnment of Enken was nmade in her capacity as enployee, rather
than in her "role as citizen." Kurtz v. Vickrey, 855 F. 2d 723, 727
(11th Cir.1988).

Watkins's conplaints have a far nore private and infornmal
flavor than the enpl oyee's speech at issue in Mor gan. In that
case, the plaintiff, Jacqueline Mdrgan, a correctional officer at
t he Augusta Correctional Medical Institute (ACM), (1) served as a
witness for a colleague who had pursued a sexual harassnent
conpl aint agai nst Mdrgan's inmmedi ate supervisor, John Ford; (2)
tol d the Superintendent of ACM of Ford' s harassing behavi or toward
her; (3) pressed charges against Ford with the Georgia Departnent
of Corrections Internal Affairs Division; and (4) filed a sexual
harassnment charge against Ford with the Georgia Ofice of Fair
Enpl oynent Practi ces. Morgan, 6 F.3d at 752-53. This court
sustained the district court's entry of summary judgnent agai nst
Morgan on her section 1983 claim finding that "the main thrust of
her speech took the formof a private enpl oyee gri evance." Morgan,
6 F.3d at 755. Morgan's conplaints did not rise to the |level of
public concern; consequently, Watkins's speech certainly falls
bel ow t hat mark

Watkins's other First Amendnent claim which alleges that
Bowden (and thus the county) termnated her in retaliation for her

conpl aint about the bar |uncheon speaker, fails for the sane



reason. Y’

Wat ki ns's informal and private comment to Bowden that she
found the speaker's comments offensive, wthout nore, does not
constitute speech affecting a matter of public concern.® Thus, we
affirmthe district court's order granting directed verdicts for
the county on Watkins's First Amendnent cl ai ns.
B. Equal Protection Retaliation C aim

The district court held that "[w]ith respect to the claimthat
Ms. Watkins was fired in retaliation for conplaints regarding
sexual and racial harassnent, again, | think there is just not any
evi dence of substance that M. Bowden knew about her perfornmance."

WAt ki ns argues that the district court erred in granting appell ees

nmotion for a directed verdict on her claimof retaliati on under the

"The district judge denied Watkins relief on this claimon
ot her grounds, finding that "I just don't think there is evidence
in the record to support th[fe] claim™ "[T]his court may affirm
the district court where the judgnent entered is correct on any
| egal ground regardl ess of the grounds addressed, adopted or
rejected by the district court.” Bonanni Ship Supply, Inc. v.
United States, 959 F.2d 1558, 1561 (11th G r.1992).

®Though Watkins splits her First Amendment allegations into
two clains, we note that even if we considered all of her
assertions under one First Amendnent chall enge, we woul d reach
t he sane concl usi on—her speech did not affect a matter of public
concern. See Morgan, 6 F.3d at 751-55; see also Cooper v.
Smth, 89 F.3d 761, 765 (11th Cr.1996) (reporting corruption in
police department to state bureau of investigation involved issue
of public concern); Martinez v. Cty of Opa-Locka, Fla., 971
F.2d 708, 710, 712 (11th G r.1992) (providing testinony before
city comm ssion concerning purchasing practices of city affected
matter of public concern); Stough v. Gallagher, 967 F.2d 1523,
1524, 1528 (11th Cr.1992) (giving canpaign speech at "politica
forum’ on behalf of candidate for sheriff addressed topic of
public concern); Stewart v. Baldw n County Bd. of Educ., 908
F.2d 1499, 1506 (11th Cir.1990) (expressing public "opposition to
t he Superintendent's position on the upcom ng tax referendum
clearly inplicates a matter of public concern”); WIlIlians v.
Roberts, 904 F.2d 634, 638 (11th Cir.1990) (publishing editorials
criticizing county's budget and enpl oynent actions inplicated
matter of public concern).



Equal Protection C ause because the evidence adduced at trial gives
rise to a reasonabl e inference that Bowden knew of her conpl aints
of sexual and racial harassnent. Appel | ees counter that the
district court's assessnment of the evidence was accurate and, in
any event, that Watkins "did not contend, and did not prove, that
she, as a female (or African-American) who raised conplaints of
sexual (or racial) harassnent, was treated differently from any
mal e (or white) who raised simlar clains.” Appellees assert that
"[t]he equal protection clause prohibits only such class-based
di stinctions; it does not, as ... other federal non-discrimnation
statutes do, prohibit generic "retaliation." Therefore, [Watkins]
failed to prove a violation of the equal protection clause.”

We reviewthe district court's granting of a directed verdi ct
noti on under the de novo standard. Sherrin v. Northwestern Nat'l
Life Ins. Co., 2 F.3d 373, 377 (11th Cr.1993). In so doing, we
use the sane standard the district court enployed in determning
whet her to grant the notion. See Sherrin, 2 F.3d at 377; Lanb v.
Sears, Roebuck & Co., 1 F.3d 1184, 1187 (11th G r.1993). Again,
"[oJur review of an order granting a directed verdict is not
confined to the grounds relied on by the district court. W wll
affirmif the district court can be sustained on any grounds."
Weeks v. Remington Arns Co., Inc., 733 F.2d 1485, 1490 n. 6 (11th
Cir.1984).

Wat ki ns asserts that two el ements of her "prinma facie case of
retaliation under the Equal Protection C ause” are that she
"engaged in protected conduct or statenents,” and that her

"term nation was based, at least in part, on her nenbership in a



protected classification.” To the extent Watki ns contends that she
was di sm ssed because of her expressive activity, that claimarises
under the First Anmendnent. See, e.g., Thompson v. City of
Starkville, 901 F.2d 456, 468 (5th G r.1990) (dism ssing
plaintiff's equal protection claimin retaliation case because it
"amobunts to no nore than a restatement of his first anmendnment
clain); Vukadi novich v. Bartels, 853 F.2d 1387, 1391-92 (7th
Cir.1988) (finding that plaintiff's equal protection retaliation
claim based on allegation that "he was treated differently because
he exercised his right to free speech,” "is best characterized as
a mere rewording of [his] First Amendnent-retaliation claint).
Moreover, to the extent Watkins links her alleged retaliatory
di sm ssal to her gender or race, that allegation constitutes part
of her equal protection discrimnation (i.e., hostile work
environment sexual and racial harassnent) claim See, e.g.,
Beardsl ey v. Webb, 30 F.3d 524, 529-30 (4th G r.1994). A pure or
generic retaliation claim however, sinply does not inplicate the
Equal Protection Clause. See Ratliff v. DeKalb County, 62 F.3d
338, 340 (11th Cir.1995) (reversing denial of qualifiedinmmunity on
equal protection retaliation claimbecause "[t]he right to be free
from retaliation [for making conplaints of discrimnation] is
clearly established as a first anendnent right and as a statutory
right under Title VII; but no clearly established right exists
under the equal protection clause to be free fromretaliation");
G ossbaumv. | ndi anapolis-Marion County Bl dg. Auth., 100 F. 3d 1287,
1296 n. 8 (7th Gr.1996) (Equal Protection C ause "does not

establish a general right to be free fromretaliation"); Bernheim



v. Litt, 79 F.3d 318, 323 (2d G r.1996) ("[We know of no court
that has recogni zed a clai munder the equal protection clause for
retaliation follow ng conplaints of racial discrimnation."); Gay
v. Lacke, 885 F.2d 399, 414 (7th G r.1989) ("Gay's right to be
free from retaliation for protesting sexual harassnment and sex
discrimnation is a right created by Title VII, not the equa
protection clause."), cert. denied, 494 U. S. 1029, 110 S.Ct. 1476,
108 L. Ed.2d 613 (1990); Long v. Laram e County Conmunity Coll ege
Dist., 840 F.2d 743, 752 (10th GCr.), cert. denied, 488 U S. 825,
109 S.C. 73, 102 L.Ed.2d 50 (1988). Consequently, we affirmthe
district court's grant of a directed verdict for appellees on
Wat ki ns's equal protection retaliation claim

C. Jury Instruction on the Hostile Wrk Environment Sexual and
Raci al Harassnent C ai m Agai nst the County

In order to prevail on her hostile work environnent sexual
and racial harassnment claim under the Equal Protection C ause
Wat ki ns had to show that (1) she belonged to the protected groups
at issue; (2) she was subjected to unwel come sexual and racia
harassnent; (3) the harassnent was based upon her gender and race;
(4) the harassnent affected the conditions of her enploynent; (5)
the defendant (the county, as represented by Bowden) acted under
color of I|aw and (6) the defendant acted with discrimnatory
purpose or intent. See Cross v. Al abama, 49 F. 3d 1490, 1504, 1507-
08 (11th Cir.1995).

The jury instruction at issue involved the fourth el enent
above. As to that elenent, a plaintiff nust show that the
harassment was sufficiently severe or pervasive to alter the

conditions of her enploynent and create an abusive working



envi ronment . See Harris, 510 U S at ----, 114 S. C. at 370
Edwards v. Wallace Community College, 49 F.3d 1517, 1521 (11th
Cir.1995); Cross, 49 F.3d at 1507." In Harris, the Suprene Court
further defined this elenent, granting "certiorari ... to resolve
a conflict among the Circuits on whether conduct, to be actionable
as abusive work environnment harassnent ..., nust seriously affect
an enpl oyee's psychological well-being or lead the plaintiff to
suffer injury.” Harris, 510 U S at ----, 114 S. Q. at 370
(quot ation marks and brackets omtted).? 1In deciding this issue,
the Court el aborated on the objective and subj ective conponents of
the hostile work environnment inquiry:
Conduct that is not severe or pervasive enough to create an
obj ectively hostil e or abusi ve work envi ronnent —an envi r onnent
that a reasonable person would find hostile or abusive—s
beyond Title VII's purview. Likew se, if the victimdoes not
subjectively perceive the environnent to be abusive, the
conduct has not actually altered the conditions of the
victims enploynent, and there is no Title VIl violation.

Harris, 510 U.S. at ----, 114 S.Ct. at 370 (enphasis added).?

“This requirenent exists for plaintiffs whether they bring
a hostile work environnment claimpursuant to 42 U.S.C. § 1983
(like Watkins) or Title VII of the Cvil R ghts Act of 1964, 42
U S.C § 2000e-2. See Cross, 49 F.3d at 1507-08.

**The Court held that "[s]o long as the environnment woul d
reasonably be perceived, and is perceived, as hostile or abusive
., there is no need for it also to be psychologically
injurious.” Harris, 510 U S. at ----, 114 S .. at 371

#Justice Gnsburg, in her concurring opinion, added:

[ T] he adjudicator's inquiry should center, dom nantly,
on whether the discrimnatory conduct has unreasonably
interfered with the plaintiff's work perfornmance...

It suffices to prove that a reasonabl e person subjected
to the discrimnatory conduct would find, as the
plaintiff did, that the harassnent so altered working
conditions as to "ma[k]je it nmore difficult to do the
job."



Despite Harris, Watkins contends that the district court erred
in instructing that the jury "look to see whether, objectively
speaki ng, a hostil e working environnent existed | ooking through the
eyes of a reasonable person.” She argues that the court's
original, nore contextual standard, which asked the jury to assess
the working environment from the standpoint of a "reasonable
African Anerican or woman," was a correct statenent of the | aw and
that the substituted instruction caused her prejudicial harm

"In reviewing the district court's jury instructions, this
court will ook to see whether the charges, considered as a whol e,
sufficiently instruct the jury so that the jurors understand the
issues involved and are not msled." Pesapl astic, C A V.
G ncinnati Mlacron Co., 750 F.2d 1516, 1525 (11th G r.1985); see
al so Cross, 49 F. 3d at 1505. "If the instructions, taken together,
properly express the law applicable to the case, no reversible
error has occurred, even if an isolated clause nmay be inaccurate,
anbi guous, inconplete, or otherw se subject to criticism" Bushy
v. Gty of Olando, 931 F.2d 764, 776 (11th Cr. 1991).

Gven Harris, we cannot conclude that the district court's
corrective instruction did not properly express the | aw applicabl e

2

to this case.?® Mreover, the district court clearly identifiedthe

Harris, 510 U.S. at ----, 114 S.C. at 372 (G nsburg,
J., concurring) (enphasis added) (quoting Davis v.
Monsanto Chem Co., 858 F.2d 345, 349 (6th G r.1988),
cert. denied, 490 U S. 1110, 109 S.C. 3166, 104

L. Ed. 2d 1028 (1989)) (second alteration in original).

W are aware that several circuits have applied the nore
contextual standard in hostile work environnent actions even
after Harris. See, e.g., King v. Frazier, 77 F.3d 1361, 1363
(Fed.Cir.) (objective inquiry "require[s] that sexual harassnent
be judged fromthe perspective of the one being harassed"), cert.



superseded instruction, concisely articulated the corrective
instruction, and then restated the subjective conponent of the
hostile work environment inquiry. Therefore, the court's
instructions gave the jurors sufficient guidance and did not
m sl ead or confuse them Accordingly, no reversible error
occurred, and we affirmthe judgnent for the county on Watkins's
hostil e work environment sexual and racial harassnment claim
CONCLUSI ON
For the foregoing reasons, we affirm the judgnent of the

district court.

denied, --- U S ----, 117 S.C. 62, 136 L.Ed.2d 24 (1996);

Brown v. Hot, Sexy and Safer Prods., Inc., 68 F.3d 525, 540 (1st
Cir.1995) ("[T]he court must consider not only the actual effect
of the harassnment on the plaintiff, but also the effect such
conduct woul d have on a reasonable person in the plaintiff's
position."), cert. denied, --- US ----, 116 S.Ct. 1044, 134

L. Ed. 2d 191 (1996); Fuller v. Cty of Oakland, 47 F.3d 1522,
1527 (9th G r.1995) ("Wuether the workplace is objectively
hostil e nust be determ ned fromthe perspective of a reasonable
person with the sane fundanmental characteristics."); West v.

Phi | adel phia Elec. Co., 45 F.3d 744, 753 (3d Cr.1995) (inquiring
whet her "the discrimnation would have detrinentally affected a
reasonabl e person of the sanme protected class in that position");
Dey v. Colt Constr. & Dev. Co., 28 F.3d 1446, 1454 (7th G r.1994)
("We thus consider not only the actual effect of the harasser's
conduct on his victim but also the effect simlar conduct would
have had on a reasonable person in the plaintiff's position.").
But see GIlImng v. Simons Indus., 91 F.3d 1168, 1172 (8th
Cir.1996) (though court had previously adopted "reasonabl e woman"
standard, "[g]iven the Suprene Court's use of the "reasonabl e
person' standard [in Harris ], we cannot find that the district
court abused its discretion in using that standard in its jury
instruction"); Tonka v. Seiler Corp., 66 F.3d 1295, 1305 (2d
Cir.1995) (applying reasonabl e person standard); Amrnokri v.
Baltinmore Gas & Elec. Co., 60 F.3d 1126, 1131 (4th G r.1995)
(sane); Goss v. Burggraf Constr. Co., 53 F.3d 1531, 1537 (10th
Cir.1995) (sane); DeAngelis v. EIl Paso Mun. Police Oficers
Ass'n, 51 F.3d 591, 594 (5th Gr.) ("The test is an objective
one, not a standard of offense to a "reasonable woman." "), cert.
denied, --- U S ----, 116 S.Ct. 473, 133 L.Ed.2d 403 (1995);

Doe v. R R Donnelley & Sons Co., 42 F.3d 439, 444 (7th G r.1994)
(appl yi ng reasonabl e person standard).



AFFI RVED.



