PUBLI SH
IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUI T

No. 94-6687

D. C. Docket No. CV90-H 1845-S
Bl LLY WAYNE WALDROP,
Petitioner- Appel | ant,
ver sus
RONALD E. JONES,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Al abana

(February 26, 1996)
Bef ore KRAVI TCH, EDMONDSON and COX, Circuit Judges.

COX, Circuit Judge:



Billy Wayne Waldrop was convicted in Talladega County,
Al abama, for nurder and sentenced to death. He appeals the denial
of relief on his 28 U S.C. § 2254 petition for a wit of habeas
corpus. W affirm

.  FEACTS AND PROCEDURAL HI STORY

On the night of June 2-3, 1982, Thurman Macon Donahoo was
robbed, beaten, shot, and left for dead in his house as it burned
to the ground. |Investigators found his body, charred al nost beyond
recognition, during their investigation of the fire. Suspi ci on
about the identity of the perpetrator focused al nost i medi ately
upon Billy Wayne Wl drop.

In July 1982 Wal drop was arrested in California on a charge of
driving under the influence of alcohol. He waived extradition and
was returned to Al abama based on a warrant issued by the Cal houn
County Circuit Court charging himw th recei pt of stolen property.
Apparently the property in question was that taken from Donahoo's
home on the night of his nurder. Although Waldrop was returned to
Al abama on the basis of a Cal houn County warrant, he was taken to
Tal | adega County on August 19, 1982. \While incarcerated there,
Wal drop gave two statenments inplicating hinself in the Donahoo
robbery and nurder.

| n Decenber 1982 Wal drop was i ndicted on six counts of capital
murder. The first four counts of the indictnment charged vari ations
of nmurder during the course of a first degree robbery. See Al a.

Code 8§ 13A-5-40(a)(2). Counts five and six charged nurder during



two separate types of first degree burglary. See Al a. Code § 13A-
5-40(a)(4).

On February 18, 1983, the petitioner was found guilty of the
nmur der of Donahoo. On the sane day, the jury unaninously
recommended t he inposition of the death penalty. After a separate
sent enci ng hearing on March 22, 1983, the trial court sentenced t he
petitioner to death. On direct appeal, the Al abama Court of
Crimnal Appeals affirnmed the conviction and sentence and deni ed

reheari ng. Waldrop v. State, 459 So. 2d 953 (Ala. Crim App.

1983). The Al abama Suprenme Court affirmed, Ex parte Wal drop, 459

So. 2d 959 (Ala. 1984), and the United States Suprenme Court denied
certiorari, Waldrop v. Alabama, 471 U S. 1030, 105 S. C. 2050

(1985).

In June 1985 Wal drop filed a petition for wit of error coram
nobis in the Crcuit Court of Talladega County. After an
evidentiary hearing, the trial judge denied coram nobis relief.
The Al abama Court of Criminal Appeals affirned the denial of coram

nobis relief. Waldrop v. State, 523 So. 2d 475 (Ala. Crim App.

1987). Both the Al abama Suprene Court and the United States
Suprene Court denied certiorari. 1d.; Waldrop v. Al abama, 488 U. S.

871, 109 S. Ct. 184 (1988).

Wl drop filed a second petition for relief in Novenber 1988 to
vacate and set aside his conviction and death sentence pursuant to
Rule 20 of the Alabama (Tenporary) Rules of Crimnal Procedure.
The Circuit Court of Talladega County denied relief, and the Court

of Crimnal Appeals affirnmed w thout opinion. Waldrop v. State,




564 So. 2d 115 (Ala. Crim App. 1990). Waldrop did not file a
petition for wit of certiorari with the Al abama Suprenme Court.
In Septenber 1990 Waldrop filed the present petition for a
wit of habeas corpus in the Northern District of Al abama. He
later filed an anended petition, and in May 1991 filed a second
anended petition. After construing the State's answer as a notion
for summary judgnment, the district court granted the State's notion

and denied the petition for habeas relief. Wl drop v. Thigpen, 857

F. Supp. 872 (N.D. Ala. 1994).
1. | SSUES ON APPEAL

Wal drop rai ses several issues on appeal. First, he contends
that the district court erred in denying himrelief on his claim
that his counsel was ineffective for failing to present mtigating
evi dence during the penalty phase of the trial. Second, \Waldrop
attacks the district court's conclusion that he procedurally

defaul ted his clai mbased on Cage v. Louisiana, 498 U. S. 39, 111 S.

Ct. 328 (1990), that the jury instruction defining "reasonable
doubt” vi ol ated the Due Process C ause of the Fourteenth Arendnent.
Finally, Waldrop challenges the district court's conclusion that
hi s confession was properly adm tted and not involuntary under the
Fourteenth Amendnment or obtained in violation of his Sixth

Anendnent right to counsel.’

! waldrop al so argues that several comments made during the

prosecutor's summation at the penalty phase of the trial deprived
himof a fundanmentally fair trial. This argunent is w thout nerit
and does not warrant further discussion. See 11th Cr. R 36-1.
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I11. DI SCUSSI ON

A. Ineffective assistance of counsel

Wal drop contends that the district court erred in finding that
his lawers were not ineffective and that Waldrop was not
prejudiced by their failure to present allegedly mtigating
evidence during the sentencing phase of his trial. Wal dr op
contends that his counsel failed to adequately investigate his
background, thereby depriving the jury and judge of evidence of his
violent and abusive famly background, nental instability, and
neurol ogi cal damage from a gunshot wound inflicted in Novenber
1981. The State asserts that the district court correctly
concluded that Waldrop showed neither ineffective assistance of
counsel nor prejudi ce because of his counsel's failure to introduce
this evidence.

Rel yi ng on the findings of the coramnobis court, the district
court concluded that, al though Waldrop's trial counsel's
investigation of mtigating factors was "far from the nost

thorough,” it was professionally reasonable. MWaldrop v. Thigpen,

857 F. Supp. at 916. The district court also concluded that
Wal drop was not prejudiced by his counsel's failure to introduce
this allegedly mtigating evidence. 1d. at 919.

An i neffective assi stance of counsel claimis a m xed question

of law and fact, subject to de novo review. Strickland v.

Washi ngton, 466 U.S. 668, 698, 104 S. C. 2052, 2070 (1984). To
prove ineffective assistance of counsel, a petitioner mnmust prove

t hat counsel's performance was deficient and that the deficiency



prejudi ced the defendant. Id. at 687, 104 S. C. at 2064. To
satisfy the prejudice prong, a petitioner "nust showthat there is
a reasonable probability that, but for counsel's unprofessiona

errors, the result of the proceedi ng woul d have been different. A
reasonabl e probability is a probability sufficient to underm ne

confidence in the outcone." MIls v. Singletary, 63 F.3d 999, 1020

(11th Gr. 1995) (quoting Strickland, 466 U S. at 694, 104 S. O

at 2068) (internal quotation marks omtted). \Wen challenging a
deat h sentence, a petitioner nust showthat "there is a reasonabl e
probability that, absent the errors, the sentencer . . . woul d have
concluded that the balance of aggravating and mtigating

circunstances did not warrant death." Strickland, 466 U S. at 695,

104 S. . at 2069. Because a petitioner nust satisfy both prongs

of the Strickland test, a failure to prove either provides a

sufficient basis to deny relief on the ineffective assistance
claim 1d. at 697, 104 S. . at 2069.7

Wal drop alleges that certain evidence about his background
woul d have changed his sentence if it had been offered by his
counsel . But the coram nobis court and the district court
di sagreed, finding that nuch of the evidence Waldrop offered was
not credible and concluding that none of it would have altered

Wal drop' s sentence. The State urges that those findings are

2 Athough it first addressed the performance conponent and

then noved to the prejudice conponent in Strickland, the Suprene
Court specifically held that a court need not address the
conponents in any particular order or even address both if the
def endant nmakes an insufficient show ng on one. 466 U S. at 696,
104 S. C. at 2069; see also Marek v. Singletary, 62 F.3d 1295,
1298 (11th GCr. 1995).




justified by the record. The state court's findings of fact are
entitled to a presunption of correctness and are given deference if

fairly supported by the record of the coram nobis hearing. 28

US C 8§ 2254(d); see also Strickland, 466 U. S. at 698, 104 S. C
at 2070.

Wal drop first woul d have had hi s counsel introduce evidence of
his all egedly abusive and traumatic childhood. He clains that as
a child, he endured violent physical and sexual abuse. \aldrop
testified that his father, uncle, and half-sister all sexually
abused him and he alleges that these experiences caused | ong-

| asting effects on his behavior. See Waldrop v. State, 523 So. 2d

at 483-84. But the evidence presented at the coram nobis hearing
about Wal drop's chil dhood was contradi ctory and at tinmes supported
by nothing nore than Waldrop's own testinony. See id. The state
court found that the petitioner was not sexual ly abused as a chil d,
id., and it also concluded that Waldrop failed to establish that he
suffered any lasting negative effects from the alleged physica
abuse, id. at 483. These findings are fairly supported by the
record. The evidence about Waldrop's childhood, if presented,
woul d not have wei ghed heavily as a mtigating factor.

Wal drop al so contends that his counsel should have offered
evi dence of the neurol ogical damage he allegedly suffers from a
gunshot wound to his brain in 1981. Waldrop testified that the
wound has caused | asting effects on his behavior. H's nother, as
wel | as several other fam |y nenbers, corroborated his testinony,

and they stated that he had suffered seizures on several occasi ons.



Id. at 484-85. Dr. Zeiger, Waldrop's treating neurosurgeon,
contradi cted Wal drop's evidence; he testified that the wound had
heal ed wel | and that there was no evi dence of any resulting seizure
activity. Dr. Zeiger also stated that the damage to Waldrop's
frontal lobe did not affect either his nental or physical
functioning. The coramnobis court credited the doctor's testinony
and found that Waldrop suffered no behavioral effects as a result
of the gunshot wound. Id. at 485. This finding is fairly
supported by the record; thus, evidence of the gunshot wound woul d
not constitute mtigation.

Wal drop also clainms that evidence concerning his history of
excessi ve al cohol and drug use constituted a mtigating factor. He
al | eges that the conmbi nation of his anti-seizure nmedi cation, which
he took sporadically, and several illicit drugs altered his
behavior. Waldrop also clains that he was severely depressed and
had attenpted suicide at the tinme of Donahoo's nurder. The
district court found that these facts, if shown, would not
constitute evidence in mtigation of the death penalty. Waldrop v.
Thi gpen, 857 F. Supp. at 919. W agree; indeed, adm ssion of sone
of this evidence m ght have been harnful to Waldrop's case.

In sum the evidence that Waldrop clains his counsel should
have i ntroduced woul d not have changed the outcone in his case. W
agree with both the coramnobis court and the district court that
Wal drop has not denonstrated that his counsel's failure to present
the evidence in question altered the outconme of the sentencing

phase of his trial. "Gven the [] aggravating factors, there is no



reasonabl e probability that the om tted evi dence woul d have changed
the conclusion that the aggravating circunstances outweighed the
mtigation circunstances and, hence, the sentence inposed."
Strickland, 466 U. S. at 700, 104 S. C. at 2071. Waldrop's claim
must fail because he was not prejudiced by any ineffective
assi stance of counsel that may have occurred.
B. The jury instruction on reasonabl e doubt

Wal drop next challenges the trial court's jury instruction
that "[a] reasonable doubt neans an actual, substantial doubt."?
He relies on Cage, 498 U S. at 39, 111 S. . at 328, to support

hi s argument that the use of the phrase "actual, substantial doubt"

® The court's instruction on reasonabl e doubt was as fol | ows:

Now, you will want to know what a reasonabl e doubt

is. Wwen | say the state is under the burden of proving

gui lt beyond a reasonabl e doubt and to a noral certainty,

t hat does not nmean that the state nust prove an all eged

crime beyond every imaginable or specul ative doubt, or

beyond all possibility of m stake, because that woul d be

i npossi bl e.

A reasonabl e doubt neans an actual, substantial
doubt. It could arise out of the testinony in the case

or a reasonable doubt could arise from a |l|ack of

testinmony in the case. It is a doubt for which a reason

can be assigned, and the expression "to a noral

certainty"” neans practically the same thing as "beyond a

reasonabl e doubt"” because if you are convinced to the

poi nt where you no | onger have a reasonabl e doubt, then

you are convinced to a noral certainty.

(Trial Tr., R 4-16 at 576-77.)

On appeal, Waldrop also challenges the portion of the
instruction in which the trial court equates proof beyond a
reasonabl e doubt with proof to a noral certainty. However, he did
not present this claimin his anended petition in the district
court, see R 2-31 at 34-35 (Second Am Pet. 1Y 87-90), and the
district court did not address the i ssue. W decline to address an
i ssue not presented to the district court but raised for the first
time on appeal. See Depree v. Thomas, 946 F.2d 784, 793 (11th G
1991).




to define "reasonabl e doubt" allowed a finding of guilt based upon
a degree of proof below that required by the Due Process O ause of
the Fourteenth Anendnent.* The State contends, and the district
court concluded, that the Cage claimis procedurally defaulted and
t herefore cannot be raised in federal court. Waldrop counters that
his attack on the instruction is not defaulted because Al abama
courts do not strictly and regularly apply their procedural default
rules in cases such as his; thus, he argues, there are no adequate
state grounds to bar federal reviewof his claim Wldrop further
argues that even if the claimis procedurally defaulted, there is
cause to excuse the default.

A federal court wll not address a federal question on
collateral review of a state conviction if a state court's deni al
of relief is based on adequate and independent state grounds

Harris v. Reed, 489 U. S. 255, 261, 109 S. C. 1038, 1042 (1989).

Here, the state court has not passed upon Waldrop's challenge to
the trial court's definition of reasonabl e doubt because he first
made this challenge in his federal habeas petition. In such a
case, the federal court should itself determ ne whether the claim
woul d be procedurally defaulted under state rules constituting an

adequate and independent state ground for denial of relief. See

4

In Cage, the Suprenme Court ruled that a simlarly-worded
instruction inproperly "suggest[ed] a higher degree of doubt than
is required for acquittal under the reasonabl e-doubt standard."
Id. at 41, 111 S. C. at 329-30.
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Teague v. Lane, 489 U S. 288, 298-99, 109 S. C. 1060, 1068-69
(1989).°

Al abama | aw precl udes post-conviction relief for clains which
could have been but were not raised on direct appeal. Aa. R
Ctim P. 32.2(a)(5). Under Rule 32, this jury instruction claim
shoul d have been raised on direct appeal. Because it was not, it

has been defaulted. Thonpson v. State, 581 So. 2d 1216, 1218 (Al a.

Crim App. 1991), cert. denied, 502 U S 1030, 112 S. C. 868
(1992); Weeks v. State, 568 So. 2d 864, 871 (Ala. Crim App. 1989),

cert. denied, 498 U S. 882, 111 S. C. 230 (1990).

Wal dr op acknow edges t hat Al abama | awrequi res that chal | enges
tojury instructions be rai sed on direct appeal, but he argues that
Al abama courts permt the assertion of clains otherw se defaulted
if the claimis based upon a new rule of law that could not have
been anti ci pat ed. Al abama' s procedural default rule, Waldrop
argues, is thus unclear, with the result that the procedural
default rule is not strictly and regularly appli ed.

In Ex Parte Beavers, 598 So. 2d 1320, 1324-25 (Al a. 1992), the

court acknow edged that a failure to object at trial may not, under
Al abama |law, bar a later post-conviction challenge to a jury
instruction based upon a subsequent Suprenme Court decision

announcing a "clear break” wth past precedent. In the sane

> Athough a federal court may dismiss a petition when it

cont ai ns bot h exhausted and unexhausted cl ai ns, Rose v. Lundy, 455
U S. 509, 532-33, 102 S. C. 1198, 1210-11 (1982), the State has
not argued exhaustion. The State argues that Wal drop has no state
remedy avail abl e because of his procedural default.

11



deci sion, however, the court rejected the argunent that Cage was
such a deci si on

Wal drop cites no Al abama authority supporting his argunent
t hat Al abama does not regularly and strictly apply its rule that
chal l enges to jury instructions nust be raised on direct appeal.
Moreover, Waldrop cites no cases to support his argunent that
exceptions to this rule under Al abama |aw are not strictly and
regularly applied. W hold, therefore, that Waldrop's failure to
chal | enge the reasonabl e doubt instruction on direct appeal is an
adequat e and i ndependent state ground for denial of relief on his
claim

Wal drop also contends that the futility of challenging the
instruction in state court is cause to excuse his failure to raise
the issue on direct appeal. He argues that Al abama courts have
approved simlar jury instructions on reasonable doubt, e.q.,
Beavers, 598 So. 2d at 1324-25 (stating that Cage was nerely
application of settled precedent to specific factual context), and,
therefore, it would have been futile to raise this issue earlier.®

According to the Suprene Court, the "futility of presenting an
objection to the state courts cannot alone constitute cause for a

failure to object at trial." Engle v. lsaac, 456 U.S. 107, 130,

102 S. Ct. 1558, 1573 (1982). This reasoning applies equally to

® The petitioner cites Layton v. Carson, 479 F.2d 1275 (5th
Cir. 1973), to support this argument. However, Layton does not
hold that futility excuses a state procedural default; rather, the
opinion states that futility will excuse the failure to exhaust
state renedies. 1d. at 1276. Layton is thus inapposite; the State
has not rai sed exhaustion as a basis for the denial of relief.

12



Waldrop's failure to raise the issue on direct appeal. Even if it
was unlikely that his clai mwuld have been well-received in state
court, Waldrop should have presented it. See id.

Wal drop al so contends that the procedural default should be
excused because Cage represents a change in the |aw He argues
that, due to the novelty of Cage, he could not have been expected
to anticipate that the trial court's definition of reasonabl e doubt
woul d be di sapproved until Cage was decided in 1990. The district
court concluded that "the basic | egal principles were available to
[Wal drop] to assert this claimat least at the time of his 1988

Rul e 20 petition." Waldrop v. Thigpen, 857 F. Supp. at 935.°

We conclude that Waldrop had at his disposal the essenti al
| egal tools with which to construct his claimin tinme to present
the claimto state court on direct appeal. W have held that Cage
was a "new rul e" under Teague, 489 U.S. at 288, 109 S. C. at 1060,
but under Teague a rule is "new' if it is not dictated by prior
precedent. On the other hand, a rule is "novel," and therefore
cause for a procedural default, only if the petitioner did not have
the legal tools to construct the claimbefore the rule was issued.

See Dugger v. Adans, 489 U. S. 401, 409-10, 109 S. C. 1211, 1216-17

" The district court held that Wal drop woul d be barred from
attacking the instruction in a new Rule 32 petition for two
reasons. First, Rule 32.2(b) (the substantive equival ent of forner
Rul e 20) prohibits successive petitions brought on grounds which
were avail able or could have been ascertained at the time of the
first Rule 32 petition. Ala. R CGim P. 32.2(b).

Second, Rule 32.2(c) bars a petition for relief based on a
constitutional claimif the petition is filed after the two-year
statute of limtations period has run. Ala. R CGim P. 32.2(c).

13



(1989). As the district court noted, "[i]t is plainly possible
that the | egal elenents of a claimcan be avail abl e and reasonabl y
recogni zabl e wi thout being dictated by prior precedent.” Waldrop
V. Thigpen, 857 F. Supp. at 934 n.42.

In fact, before Waldrop's trial, nmany defendants were
attacking instructions which defined "reasonable doubt” in terns
very simlar to the instruction used in Waldrop's case. Such
clains were percolating in both state and federal courts at the

time of Waldrop's trial. See, e.qg., United States v. Mickenstrum

515 F.2d 568, 570-71 (5th CGr.) (criticizing instruction that
defined "reasonabl e doubt" as one that "nust be substantial" and

nore than "a nere possi ble doubt"), cert. denied, 423 U. S. 1032, 96

S. &. 564 (1975); Bryant v. State, 348 So. 2d 1136, 1138 (Al a.

Crim App.) (rejecting attack on instruction defining "reasonabl e

doubt" as a "real and substantial doubt"), cert. denied sub nom

State ex rel. Attorney General, 348 So. 2d 1138 (Ala. 1977); Hal

v. State, 306 So. 2d 290, 293 (Ala. Crim App. 1974) (sane), cert.
deni ed, 306 So. 2d 294 (Al a. 1975). The exi stence of such cases is
strong evidence that a "reasonabl e basis" for Waldrop's attack on

t he reasonabl e-doubt instruction existed before Cage. See Reed v.

Ross, 468 U.S. 1, 13-20, 104 S. C. 2901, 2909-12 (1984) (stating
that novelty can excuse default if no "reasonabl e basis" for claim
previously existed; discussing what constitutes a "reasonable

basis"); Janes v. Cain, 50 F. 3d 1327, 1331 (5th Gr.) (stating that

novelty is less likely an excuse where other defendants have

cont enpor aneously perceived and litigated simlar issues) (citing

14



Engle, 456 U. S. at 134, 102 S. C. at 1575), cert. denied, u. S

_, lie S Ca. 310 (1995). Wal drop, therefore, has not
denonstrated cause for his default.
C. Involuntary confession

Wiile held in the Tall adega County jail, Wl drop confessed on
Sept ember 15, 1982, and again on Cctober 18, 1982, to participating
in the robbery and nurder of Donahoo. Wal drop chal l enges his
conviction based on the admssion at trial of the Cctober 18
conf essi on. He argues that because he was detained in the
Tal | adega County jail wthout probable cause and wthout
presentation to a judicial officer for four nonths, his confession
was coerced and therefore obtained in violation of the Due Process
Cl ause of the Fourteenth Anendnent.°®

On review of a habeas petition, we nake an independent
assessnent of the voluntariness of the confession. Mller v.
Fenton, 474 U.S. 104, 110, 106 S. C. 445, 449 (1985). The
subsidiary and historical facts found by the state trial court,
however, are presuned correct under 18 U S.C. 8§ 2254(d). Id. at
112, 106 S. C. at 450. Wien a state court fails to nake explicit
findings, a state court's denial of the claim "resolves all
conflicts in testinony bearing on that claimagainst the crimnal

defendant." Culonbe v. Connecticut, 367 U S. 568, 604-05, 81 S.

Ct. 1860, 1880 (1961).

® The petitioner also raised a Fifth Amendment chal l enge to

his confession in his petition, but has not questioned on this
appeal the denial of relief on this claim

15



To determ ne whet her a confession is voluntary, the court nust
assess "the totality of all the surrounding circunstances - both
the characteristics of the accused and the details of the

interrogation."” Schneckloth v. Bustanonte, 412 U. S. 218, 226, 93

S. C. 2041, 2047 (1973). The inquiry focuses on whether there has

been any "police overreaching.” Colorado v. Connelly, 479 US

157, 163, 107 S. C. 515, 520 (1986). Factors to be considered
include the "[accused's] lack of education, or his |[|ow
intelligence, the lack of any advice to the accused of his
constitutional rights, the length of detention, the repeated and
prol onged nature of the questioning, and the use of physical

puni shment such as the deprivation of food or sleep."” Schneckl oth,

412 U. S. at 226, 93 S. C. at 2047 (citations omtted).

The trial court held an evidentiary hearing on Wal drop's oral
motion to suppress the October 18, 1982, confession.® In denying
the notion to suppress, the court inplicitly found that (1) Wl drop
had been advi sed of and understood his M randa rights before nmaki ng
his statenment; (2) Waldrop asserted that he knew the rights better
than the officers did; (3) he wished to talk to the authorities;
(4) he asserted that he did not want or need a | awyer; (5) he never
requested counsel; (6) no threats or prom ses were nade to induce
Wal drop's statenent; (7) the statenent had not been induced by
telling Waldrop that it was necessary to prepare him for a

pol ygraph exam nation; and (8) Waldrop's visiting privileges had

® The Septenber 15, 1982, confession was not introduced at
trial.

16



been suspended, not as an inducenent to confess, but because
weapons were found on persons attenpting to visit himat the jail.

Waldrop v. Thigpen , 857 F. Supp. at 894-895 (summarizing the

evidence at the hearing and the inplicit factual findings of the

0

trial court).' The court made simlar factual findings during the

hearing on Waldrop's coram nobis petition. See Waldrop v. State,

523 So. 2d at 487-88.'" The coram nobis court additionally found
that (1) Wal drop was never allowed conjugal visits and thus was not
told that these visits would cease until he confessed; (2) Waldrop
was hel d in Tal |l adega County on the Cal houn County receiving stol en
property warrant; (3) this warrant was obtai ned because there was
sufficient evidence to prove the crine at that point and not to
hol d petitioner while the Donahoo investigation continued; (4) the
sheriff did not know that Wal drop needed to go to Cal houn County
and woul d have returned Wal drop had he known; and (5) Wal drop never
requested that he be returned to Cal houn County but preferred to

remain in Talladega County. 1d. After review ng the evidence, we

1 Although the district court used these facts in its
assessnent of Waldrop's Fifth Amendnent claim they can also be
used in a voluntariness determ nation. During the suppression
hearing, Waldrop offered contradictory evidence on these factual
i ssues. However, the trial court's denial of the notioninplicitly
credits the State's evidence. See Cul onbe, 367 U S. at 604-05, 81
S. Ct. at 1880.

' As the district court noted, MWaldrop v. Thigpen, 857 F.
Supp. at 895 n. 11, these factual findings were nade by the coram
nobi s court in the context of an ineffectiveness claim However,
t hese findings of fact are presunmed correct under 8 2254(d) for al
cl ai ns.
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believe that these factual findings are fairly supported by the
record. *?

Wal drop clains that his | engthy detention w thout a judicial
presentnent or counsel in a county in which no charge |ay agai nst
hi mrenders his confession involuntary. Wldrop had been held in
the Tal |l adega County jail for less than a nonth when he nade the
Sept enber statenent. Although he all eges that he was interrogated
ten times before maki ng the Septenber statenent, "there i s nothing
inthe record to indicate that any single session was exhaustingly
I engthy. There is no evidence that the police used any physi cal
force against the petitioner or that they threatened or harassed

himin any way." Waldrop v. Thigpen, 857 F. Supp. at 896. Nothing

suggests that Waldrop was deprived of food or sleep. He was not
isolated fromothers, but was allowed visitors until the visitors
were found wth weapons.

Wal drop was held pursuant to a valid arrest warrant. He was
not presented to a judicial official before he made his statenents,
but because he had been "arrested pursuant to a warrant issued by
a[judicial official] on a show ng of probabl e-cause[, Wal drop was]
not constitutionally entitled to a separate judicial determ nation
that there [was] probable cause to detain him pending trial."

Baker v. McCollan, 443 U S. 137, 143, 99 S. C. 2689, 2694 (1979).

12

On appeal, Waldrop specifically challenges only the
district court's factual finding that he wanted to remain in
Tal | adega County to be near his famly. W agree that the state
trial court did not find this, but we find that the record fairly
supports the coram nobis court's finding that Waldrop wanted to
remain in Talladega County. ( See Tr., Coram Nobis H'g, R 2 at
273-74.)

18



Wal drop conpl ains that the Tall adega police viol ated Al abama
| aw by detaining himin Talladega County. Renoval to a distant
prison location is a factor to be considered in a voluntariness
determ nation. Culonbe, 367 U S at 630, 81 S. C. at 1893-94.
Here, the petitioner was undoubtedly renoved fromCal houn County to
Tal | adega County. However, the coram nobis court found that
Wal drop wanted to be in Talladega County and never requested that
he be returned to Cal houn County. Furthernore, the sheriff of
Tal | adega County stated that he would have returned Waldrop if he
had known that Waldrop was needed in Cal houn County. It is
possi bl e that the Tall adega County police violated Al abama | aw by
nmoving the petitioner to Tall adega County; however, that question
is not before us. Moreover, a violation of state |aw does not

necessarily render a confession involuntary. Cf. Fikes v. Al abanm,

352 U.S. 191, 194 n.2, 77 S. C. 281, 283 n.2 (1957).

Wal drop contends that detention w thout counsel added to the
i nvoluntariness of his confession. But the district court
correctly concluded that Waldrop's right to counsel had not yet
attached on the uncharged nurder offense. Wile Waldrop was
entitled to counsel during his detention for the robbery, he had
been advi sed of his rights on several occasions and indicated that
he did not want or need a | awyer.

[ T]here is no evidence which suggests that [petitioner]

was unable to conprehend the Mranda warnings or the

consequences of his waiver of thoserights. He stated to

t he police that he understood the rights better than they

did and his past crimnal history evinces his famliarity
[wWwth] the warnings and the | egal systemin general.
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Wal drop v. Thi gpen, 857 F. Supp. at 896. There is al so no evidence

in the record that Wldrop suffered from dimnished nental
capacity, as a result of his gunshot wound or the brain surgery

which followed it, that woul d have called into question his waiver

of his Mranda rights. 1d.; see also Waldrop v. State, 523 So. 2d
at 484 (di scussing deposition testinony fromcoramnobis proceeding
of Wal drop's neurosurgeon, Dr. Zeiger, who stated that petitioner
suffered no permanent disability or dimnished capacity from
surgery).

We acknow edge that wunder sone circunstances a |engthy

detention m ght induce an involuntary confession. See Davis v.

North Carolina, 384 US. 737, 752, 86 S. C. 1761, 1770 (1966).

But we find no coercion here. After assessing the totality of the
ci rcunst ances, we conclude that the confession given by Wal drop on
Oct ober 18, 1982, and later used at trial, was not involuntary.
D. Confession obtained in violation of the Sixth Arendnent
Waldrop finally clainms that his October confession, nade
wi t hout counsel present, was obtained in violation of the Sixth
Amendnent because his right to counsel had already attached at the
time he nade the statenent. The district court held and the State
contends that the claimis procedurally barred. W agree.
In daimll of his first coramnobis petition, Waldrop argued
that his statenent had been illegally obtained in violation of his
Fourth, Sixth, and Fourteenth Anendnent rights. The state circuit

court held that it could not reviewthe clai mbecause the cl ai mhad
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been litigated on direct appeal.®

But Wal drop abandoned this claim
on his coram nobis appeal. He instead argued that his attorneys
were ineffective because they did not nobve to suppress his
conf ession--a statenent which, Waldrop clained, violated his Sixth
Anendnent right to counsel.™

We agree with the district court that this claimis defaulted.
Wal drop abandoned it during his appeal to the Al abama Court of
Crim nal Appeals follow ng the denial of his coramnobis petition.
"[T] he state court that is usually the final arbiter of such [a]

collateral attack[] on [a] crim nal conviction[] was not afforded

a fair opportunity to rule on [it]." Collier v. Jones, 910 F.2d

770, 773 (11th Gr. 1990). Waldrop's claimis thus "anal ogous to
claims that have never been presented to a state court, and which
have becone procedurally barred under state rules.” [d.; see Al a.
R Cim P. 32.2(b) & (c). Gven the posture of Waldrop's Sixth
Amendnent claim the district court properly found that the claim

is procedurally defaulted. See Collier, 910 F.2d at 773.

V. CONCLUSI ON

We have reviewed WAl drop's ineffectiveness claim inproper

prosecutorial remarks claim and involuntary confession claim on

¥ In fact, the petitioner did not raise this claimon direct

appeal ; he argued that his statenment had been obtained in violation
of his Fifth Anmendnent rights.

“ In Waldrop's coram nobis brief to the Al abama Court of

Crimnal Appeals, CQaimll is headed: "The Adm ssion in Evidence of
Appel | ant' s Illegally ot ai ned St at ement Vi ol at ed Hi s
Constitutional Rights.” However, the text of the argunent does not

support an independent Sixth Amendment claim
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the merits and find no constitutional error. We concl ude that
Wal drop's attack on the trial court's reasonabl e-doubt instruction
and his Sixth Amendnent right to counsel claim are procedurally
barred. Accordingly, the district court's denial of the petition
for a wit of habeas corpus is affirned.

AFFI RVED.
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