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Personal Representative, Respondent,

V.
COW SSI ONER OF | NTERNAL REVENUE, Petitioner.
July 1, 1996.
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Bef ore KRAVI TCH, DUBI NA and CARNES, Circuit Judges.

KRAVI TCH, Circuit Judge:

The Conmi ssi oner of t he | nt er nal Revenue Service
(" Conm ssioner") appeals the Tax Court's decision in favor of the
estate of Lucille Shelfer. The court held that Lucille's estate
was not liable for a tax deficiency assessed on the value of a
trust fromwhich she had received inconme during her lifetinme. The
estate of Lucille Shelfer's husband, Elbert, previously had taken
a marital deduction for these trust assets, claimng that the trust
nmet the definition of a qualified termnable interest property
trust ("QTIP') pursuant to 26 U.S.C. § 2056(b) (7).

This case presents an issue of first inpression for this
circuit: whether a QTIP trust is established when, under the terns
of the trust, the surviving spouse is neither entitled to, nor
gi ven the power of appoi ntnment over, the trust income accunul ating
bet ween the date of the last distribution and her death, otherw se
known as the "stub incone."” The Conm ssioner interprets the QIlP

statutory provisions to allow such trusts to qualify for the



marital deduction in the decedent's estate; accordingly, the val ue

of the trust assets nust be included in the surviving spouse's

estate. W agree with the Comm ssioner and REVERSE t he Tax Court.
l.

El bert Shelfer died on Septenber 13, 1986 and was survived by
his wife, Lucille. Elbert's will provided that his estate was to
be divided into two shares, that were to be held in separate
trusts. The inconme from each trust was to be paid to Lucille in
quarterly installnments during her lifetime. The first trust was a
standard marital deduction trust consisting of one-third of the
est at e. It is not at issue in this case. The second trust,
conprising the remaining two-thirds of the estate, term nated upon
Lucille's death. The principal and all undistributed inconme was
payable to El bert's niece, Betty Ann Shelfer.

Elbert's will designated Quincy State Bank as the persona
representative for his estate, and on June 16, 1987, the bank fil ed
a tax return on behalf of the estate. The bank elected to claima
deduction for approximately half of the assets of the second trust
under the QI P trust provisions of 26 U.S.C. 8§ 2056(b)(7). The IRS
exam ned the return, allowed the QTI P deduction, and i ssued Qui ncy
Bank a closing letter on May 10, 1989. The statute of limtations
for an assessnent of deficiency with respect to Elbert's return
expired on June 16, 1990.

On January 18, 1989, Lucille died; Quincy State Bank served
as personal representative for her estate. The bank filed an
estate tax return on Cctober 18, 1989 and did not include the val ue

of the assets in the trust, even though the assets previously had



been deducted on her husband's estate tax return. The IRS audited
the return and assessed a tax deficiency for the trust assets on
the ground that the trust was a QTP trust subject to taxation

Qui ncy State Bank commenced a proceeding in tax court on behal f of
Lucille's estate, claimng that the trust did not neet the
definition of a QTI P trust because Lucille did not control the stub
income; therefore, the Bank argued, the estate was not |iable for
tax on the trust assets under 26 U S C. § 2044. The Tax Court
agreed. The Comm ssioner appeals this decision.

.

The proper construction of a statutory provisionis a purely
| egal issue; thus, we apply a de novo standard of review to the
Tax Court's deci sion. Kirchman v. Conmm ssioner, 862 F.2d 1486
1490 (11th G r.1989). As in any case involving the neaning of a
statute, we begin our analysis with the | anguage at issue.

26 U.S. C. 2056(b)(7)(B) provides, in relevant part:

(i) In general.—Fhe term "qualified term nable incone
interest property" neans property—

(1) which passes fromthe decedent,

(I'') in which the surviving spouse has a qualifying
income interest for life, and

(I'1'l) to which an el ection under this paragraph applies.

(1i) Qualifying incone interest for |ife.—fhe surviving
spouse has a qualifying incone interest for life if—

(1) the surviving spouse is entitled to all the incone
from the property, payable annually or at nore frequent
intervals, or has a wusufruct interest for Ilife in the
property, and

(I'l) no person has a power to appoint any part of the
property to any person other than the surviving spouse.
Subcl ause (I1) shall not apply to a power exercisable only at



or after the death of the surviving spouse."’

(enmphasi s added).

Lucille's estate contends, and the Tax Court held, that the
phrase "all of the incone" includes incone that has accrued between
the last distribution and the date of the spouse's death, or the
stub income. They argue that "all" refers to every type of incone.
Stub inconme is a kind of inconme, and thus the surviving spouse nust
be entitled to stub income in order for the trust to qualify as a
QTP trust. They conclude that because Elbert's will did not grant
Lucille control over the stub incone, the QIIP election fails.

In contrast, the Commissioner and amcus® argue that the
statute is satisfied if the surviving spouse controls "all of the
income” that has been distributed. They contend that the
requi renent that inconme be, "payable annually or at nore frequent
intervals,” limts "all of the inconme" to distributed incone,
namely those paynents that have been nmade to the surviving spouse
during her life. See Estate of Howard v. Conm ssioner, 910 F.2d
633, 635 (9th G r.1990) (concluding that "if [the surviving spouse]
has been entitled to regular distributions at |east annually, she
has had an incone interest for life").

The estate replies that the phrase "payable annually or at

This section of the code is conplenented by § 2044, which
provides for the inclusion of the QI P assets in the estate tax

return of the surviving spouse. It states that "[t] he val ue of
the gross estate shall include the value of any property to which
this section applies in which the decedent had a qualifying
incone interest for life." The statute does not further define

"qualifying inconme interest for life," so we refer back to the
definition given in 8 2056 above.

_ZThe Anerican Bar Association was granted | eave to
participate as am cus curi ae.



nore frequent intervals" is separated fromthe precedi ng cl ause by
commas, and thus is a parenthetical clause. Because parenthetical
cl auses are non-restrictive, it contends that the clause is nerely
a description of the distribution process and does not in any way
[imt the preceding requirenent that the spouse nust be entitled to
"all of the income."

Both parties insist that their reading of the statute is
"plain.” W do not agree. Although the use of commas around the
cl ause "payable annually or at nore frequent intervals" does
indicate a parenthetical clause, we refuse to place inordinate
wei ght on punctuation and i gnore the renai nder of the sentence. It
is equally plausible that the next clause is designed to provide a

context fromwhich to define "all of the incone."?3

Ct. Smley v.
Gtibank, --- US ----, ----, 116 S.C. 1730, 1736, --- L.Ed.2d --
-- (1996) ("Aword often takes on a nore narrow connotation when it

is expressly opposed to another word: car,' for exanple, has a
broader neaning by itself than it does in a passage speaking of
"cars and taxis.' "). Nothing in this statutory provision on its
face allows us to choose between these interpretations.

Accordingly, we nust | ook to other sources for guidance.

W accept the possibility that the second cl ause—payabl e
annual ly or at nore frequent interval s"—Amy be an inportant
context for understanding the first phrase, "all of the incone."
See Smith v. United States, 508 U.S. 223, 230-32, 113 S. C. 2050,
2055, 124 L.Ed.2d 138 (1993) (noting that surrounding ternms may
clarify the meaning of a word). W reject, however, the
Conmi ssioner's assertion that the second clause necessarily
[imts the preceding clause. |If this clause were indeed a
restrictive clause, then the surviving spouse would only be
entitled to that which had been paid out annually or nore
frequently; another person could receive income distributed |ess
frequently. This result was clearly not intended by Congress.



The Commi ssi oner contends that the second part of the statute,
subclause (ii)(Il1), mandates her reading of the statute. Thi s
cl ause states that no one can have the power to appoint any of the
property to soneone other than the surviving spouse. Thi s
prohibition is nodified by the | anguage beneath this clause, known
as the "flush | anguage, " which states that subclause Il expressly
does not apply to a power exercisable only at or after the death of
t he surviving spouse. See Estate of Shelfer v. Conmm ssioner, 103
T.C. 10, 21-22, 1994 W 373509 (1994) (Wells, J., dissenting). The
flush | anguage al |l ows the decedent to appoint the trust property to
anot her beneficiary after the death of the surviving spouse. The
Comm ssi oner argues that the | anguage al so refers to di sposition of
the stub inconme after the spouse's death

Al though the flush language limting subclause (ii)(ll) is
consistent with the Comm ssioner's argunent, it does not directly
apply to the i ndependent requirenent in subclause (ii)(l) that the
spouse be entitled to "all of the incone," which remai ns anbi guous.
Thus, the statutory |anguage alone does not resolve the issue
before this court.

Qur conclusion is further supported by the | ack of consensus
anong jurists as to the clear nmeaning of this statute. In this
case, the Tax Court split on the issue, with ten judges joining the
maj ority and six judges dissenting. Moreover, in a Ninth Grcuit
case involving this sane provision, the majority reversed the Tax
Court and concluded that the statute plainly allowed the trust to
qualify. Howard, 910 F.2d at 637. The dissent, however, agreed

with the Tax Court's reading of the statute. I d. (Ryner, J.,



di ssenting). See Smley, at ---, 116 S.C. at 1733 (In |ight of
t he di sagreenent anong the courts and judges who have heard the
issue, "it would be difficult indeed to contend that the word ...
i S unanbi guous. ...).

Accordingly, we nust | ook beyond the "plain | anguage"” of the
statute for guidance. Wen faced with a simlarly anbi guous tax
code provision, the Suprene Court thoroughly exam ned the history
and purpose of the tax provision at issue, past practices, and the
practical inplications of its ruling. Conmm ssioner v. Engle, 464
U.S. 206, 104 S.Ct. 597, 78 L.Ed.2d 420 (1984).% W follow suit,
begi nning with the history and purpose of the marital deduction.

[l

The marital deduction for estate taxes first appeared in 8
812(e) of the Internal Revenue Code of 1939, which was enacted by
t he Revenue Code of 1948.° The marital deduction provisions served
t he dual purposes of equalizing the tax treatnent between persons
in conmon-law and community property states® and "codify[ing] the

| ong-standing notion that marital property belongs to the unitary

“I'n both Engle and the case before us, the Conmi ssioner's
interpretation was set forth in a proposed regulation. 1d. at
215 n. 11, 104 S.C. at 603 n. 11. Wthout explicitly addressing
t he degree of deference to accord proposed, as opposed to final,
regul ati ons, the Court appeared to acknow edge that the
Comm ssioner's interpretation nust be upheld if it inplenented
the Congressional intent in sone reasonable manner. 1d. at 224-
25, 104 S.Ct. at 608. Because we conclude that the history,
pur pose, and practical inplications of the statute support the
Comm ssioner's reading of the statute, we need not decide the
appropriate degree of deference to accord her position.

®United States v. Stapf, 375 U.S. 118, 128, 84 S.Ct. 248,
255, 11 L.Ed.2d 195 (1963).

6 d.



estate of both spouses...."” Shelfer, 103 T.C. at 25 (Beghe, J.,
di ssenting).

An essential goal of the marital deduction statutory schene
"fromits very beginning, however, was that any property of the
first spouse to die that passed untaxed to the surviving spouse
shoul d be taxed in the estate of the surviving spouse.” Estate of
Cl ayton v. Conmissioner, 976 F.2d 1486, 1491 (5th Gr.1992)." In
accordance with this intent, the statute proscribed deductions for
term nabl e property interests. Term nable property interests are
those interests that will termnate upon the occurrence of an
event, the failure of an event to take place, or after a certain
time period.® Because these interests could termnate prior to the
death of the surviving spouse, they posed a risk that the assets
woul d escape taxation in the spouse's estate tax return.

The original statute allowed three exceptions to the
termnable property rule for interests that would not escape
taxation in the spouse's estate. Property interests would qualify
for the marital deduction under any of the follow ng conditions:
1) the interest of the spouse was conditional on survival for a
limted period and the spouse survived that period; 2) the spouse
had a life estate in the property with the power of appointnent
over the corpus; or 3) the spouse received all life insurance or

annuity paynments during her lifetime with the power to appoint al

‘For a detailed description of the |egislative history of
the marital deduction, see id. at 1490-93.

826 U.S.C. § 2056(b)(1)(A-(C).



paynents under the contract.?® To take advantage of these
exceptions, however, the decedent had to relinquish all contro
over the marital property to the surviving spouse.

As divorce and remarriage rates rose, Congress becane
i ncreasingly concerned with the difficult choice facing those in
second marri ages, who could either provide for their spouse to the
possi ble detrinent of the children of a prior marriage or risk
under - endowi ng their spouse to provide directly for the children.™
In the Econom c Recovery Act of 1981, Congress addressed this
probl em by creating the QI P exception to the term nable property
interest rule. According to the House of Representatives Report,
the QIIP trust was designed to prevent a decedent from being
"forced to choose between surrendering control of the entire estate
to avoid inposition of estate tax at his death or reducing his tax
benefits at his death to insure inheritance by the children.’
H R Rep. No. 201, 97th Cong., 1st Sess. 160 (1981). Thus, the
pur pose of the QTP trust provisions was to |liberalize the marital
deduction to cover trust instrunments that provide ongoing incone
support for the surviving spouse while retaining the corpus for the
children or other beneficiaries.

In addition to creating the QIlIP trust provisions, the 1981
Act al so substantially changed the marital deduction by lifting the

1

limtations on the anount of the deduction.™ The Senate Report for

%26 U.S.C. § 2056(b)(3), (5)-(6) (1986).

19127 Cong. Rec. S345-346 (daily ed. July 24, 1980)
(statenment of Sen. Synms).

“As one tax expert colorfully stated, "Congress flew into
the wild blue yonder in 1981 by exenpting all transfers between a



the 1981 Act states the reason for the change: "The conmmttee
bel i eves that a husband and wife should be treated as one econom c
unit for purposes of estate and gift taxes, as they generally are
for income tax purposes. Accordingly, no tax should be inposed on
transfers between a husband and wife." S. Rep. No. 144, 97th Cong.,
1st Sess. 127 (1981), reprinted in 1981 U S.C.C A N 105, 228.

Al though the legislative history of the 1981 Act sets forth
Congress's reasons for enacting the statute, it does not directly
address the stub inconme issue.” Wen "neither the statutory
| anguage nor the legislative history are dispositive of the issue,
we gqguide ourselves generally by the purposes” of the Act and
Congress's intent in enacting it. Rickard v. Auto Publisher, Inc.,
735 F.2d 450, 457 (11th G r.1984). Accordingly, we mnust decide
which interpretation of the statute best conports with the two
general goal s di scussed above: expanding the marital deduction to

provide for the spouse while granting the decedent nore contro

husband and wife ... subject to rules ... to insure that the
exenpted property will be taxed when the surviving spouse
di sposes of it." 5 Boris |I. Bittker, Federal Taxation of |ncone,

Estates and Gfts 129 (1984 & Cum Supp. # 2, 1992). Prior to
1981, an estate marital deduction for the greater of $250,000 or
one-hal f of the adjusted gross estate was all owed. The Tax

Ref orm Act of 1976, Pub.L. No. 94-455, § 2002, 90 Stat. 1520,
1854 (1976).

The Senate report contains no reference to the QTP
provisions. S.Rep. No. 144 at 127. The House report uses
| anguage al nost identical to the statute and equally unclear:
"First, the spouse nmust be entitled for a period neasured solely
by the spouse's |life to all the income fromthe entire interest,
or all the inconme froma specific portion thereof, payable
annual ly or at nore frequent intervals.” H R Rep. No. 201 at
161. This | anguage does not clarify whether "all the incone"
refers only to inconme distributed during the spouse's life or
i ncl udes undi stributed incone. The remai nder of the report does
not clarify the issue.



over the ultimate disposition of the property, and treating a
husband and wi fe as one econonic entity for the purposes of estate
t axation.

Under the Comm ssioner's interpretation of the statute, the
decedent would gain the tax benefit, retain control of the trust
corpus, and provide the spouse with all of the periodic paynents
for her personal support. The stub inconme, which accrues after her
death and is thus not used for her mai ntenance, coul d be appointed
to soneone el se. This result is consistent wth the statutory
goal s of expanding the deduction while providing for the spouse's
support.®™ In contrast, the Tax Court's reading of the statute
woul d condition the tax benefit for the entire trust corpus on
ceding control over a nuch smaller anmpbunt that is not needed for
t he spouse's support.

The statute's second goal, treating a married couple as one
econom c entity, was effected in a conprehensive statutory schene.
In addition to the QIl P provisions of 8§ 2056(b)(7), Congress added
8§ 2044, which requires the estate of the surviving spouse to
include all property for which a marital deduction was previously
allowed, and 8§ 2056(b)(7)(B)(v), which states that a QIlIP

"el ection, once made, shall be irrevocable."” Taken together, these

“Moreover, the QTP provisions are exceptions to the
general term nable interest property rule, which in turn is an
exception to the broad rule of deductibility for marital assets.
Clayton, 976 F.2d at 1498. As we have seen, Congress favored
deferral of taxation for marital assets until the death of the
second spouse. Because the term nable property rule is an
exception to this general public policy, it should be narrowy
construed. The QIIP statute, however, is an exception to this
exception, and in keeping with Congressional intent, it should be
accorded the sane |iberal construction as the marital deduction.
| d.



sections of the code provide that assets can pass between spouses

W t hout being subject to taxation.

Upon the death of the
surviving spouse, the spouse's estate will be required to pay tax
on all of +the previously deducted marital assets. The
Comm ssioner's position conports with the statutory schene because
it conmpels the surviving spouse to abide by the irrevocable
el ection of a QIP trust and to pay taxes on property that had
previously been subject to a deduction.®

The Tax Court opinion in this case reached the opposite
concl usi on. In addition to accepting the technical statutory
argunents rejected above, the court relied upon the |egislative
hi story discussed extensively in its opinion in Howard v.
Comm ssioner, 91 T.C. 329, 1988 W. 86347 (1988). Shelfer, 103 T.C.
at 17. In Howard, the court began by acknow edging that the
| egi sl ative history of the QTIP provisions in 8§ 2056(b)(7) does not
directly address the neaning of the clause "all of the incone."
Instead of turning to the general purposes of the Act, the court
referred to the legislative history of 8§ 2056(b)(5), a simlar
statute, and the acconpanying regulations to that statute.

Section 2056(b)(5) allows a deduction for "property passing

“See Griswold v. United States, 59 F.3d 1571, 1579-80 (11lth
Cir.1995) (noting that when this court construes a statute, it
"do[es] not | ook at one word or provision in isolation, but
rather | ook[s] to the statutory schene for clarification and
contextual reference.”) (internal citations and quotation marks
omtted).

*See Shelfer, 103 T.C. 10, 19-20 (Parr, J., dissenting).
In her dissent, Judge Parr al so argues that equitable doctrines
such as estoppel are applicable to situations of unjust
enrichment. Because we hold that the Conmm ssioner's position
advances the |l egislative purpose of treating a couple as one
econonmi c entity, we do not reach the estoppel issue.



fromthe decedent, if his surviving spouse is entitled for life to
all the income fromthe entire interest, or all the income froma
specific portion thereof, payable annually or at nore frequent
intervals, with power in the surviving spouse to appoint the entire
interest.” Unlike the QIlP provisions at issue here, 8 2056(b)(5)
requires that the spouse exert control over the trust corpus by
power of appoi ntnent.

The Senat e Report di scussing 8 2056(b)(5) lists the conditions
necessary for a power of appointnment trust to qualify for the
deducti on. The Report lists in separate subheadings the
requi renent that the spouse nust be entitled to all of the incone
for her life, and the prerequisite that the i ncone nust be payabl e
at annual or nore frequent intervals. Howard, 91 T.C. at 333
(citing S.Rep. 1013, 80th Cong., 2d Sess., pt. 2, at 16-17 (1948)).
The Tax Court determi ned that the two subheadi ngs indicated that
"all of the inconme" should be defined wthout reference to the
requi renent for periodic paynents.

W do not read the report as conpelling this result. The
listing of two subheadings does not erase the possibility that
Congress intended to define the first requirenment by reference to
or within the context of the second.

Additionally, even if we accept the Tax Court's construction
of the Senate report for 8§ 2056(b)(5), we do not reach the same
conclusion with respect to 8 2056(b)(7). Al though this court
presumes that the sanme words in different parts of the statute have
t he sane neani ng, such a presunption is rebuttable. Doctors Hosp.,

Inc. of Plantation v. Bowen, 811 F.2d 1448, 1452-53 (11lth



Cir.1987). In the instant case, the Conmm ssioner has presented
sufficient evidence to overcone the presunption.

First, the two sections were enacted in entirely different
statutes, separated by a significant time period. The Senate
report for the power of appointnent trusts in 8 2056(b)(5) was
witten over thirty years prior to the 1981 enactnent of the QIlP
provisions at issue here. Thus, we give nore weight to the
objectives stated in the nore recent legislative history of the
QTP provisions. See &ulf Gl Corp. v. Panama Canal Co., 481 F.2d
561, 570 (5th Cr.1973) (holding that Congress's use of the sane
wor ds many years ago "does not tie the lawto an interpretation of
those words or phrases fit for the past but now wholly out of
keeping with the present").™

Second, the QTlIP provisions were a substantial break with the
past . The whol e purpose of 8§ 2056(b)(7) was to elimnate the
requi renent that the surviving spouse retain control of all of the
property, as was previously required under 8 2056(b)(5). In
furtherance of this goal, Congress added flush | anguage to the QI P
statute providing that the power to appoint property to soneone
ot her than the surviving spouse is exercisable after the spouse's
deat h.

| nportantly, the Tax Court did not rely solely on the simlar
wordi ng of the two statutes in reaching its conclusion. The court
hel d that although the Shelfer trust did not qualify for a marital

deduction, atrust could qualify for the deduction if the surviving

“Fifth Grcuit cases decided before COctober 1, 1981, are
bi ndi ng precedent in this circuit. Bonner v. Gty of Prichard,
661 F.2d 1206, 1209 (11th Cir.1981) (en banc).



spouse had a power of appointnment over the stub incone. Shelfer,
103 T.C. at 2 (citing Howard, 91 T.C at 338). Nei t her of the
statutes, however, specifically equates "entitled to all of the

i ncome" with "the power of appointnent.""

The Senate Report cited
above al so does not nention "power of appointnment.” Thus, the Tax
Court had to go beyond the statutory | anguage and the |egislative
history to find a realistic meaning for the critical statutory
termns.

The Tax Court relied primarily upon the regulations
acconpanyi ng 8 2056(b)(5) for its determ nation that the spouse's
power of appointnment over the stub income would satisfy the
statute. Estate Tax Regulations 8§ 20.2056(b)-5(f). These
regul ations are particularly pertinent because they are referenced
inthe legislative history of the QIlP provisions of 8 2056(b) (7).
Howard, 91 T.C. at 335 (citing H R Rep. No. 201 at 161; Staff of
Joint Conmttee on Taxation, 97th Cong., 1st Sess., GCeneral
Expl anati on of the Econom c Recovery Tax Act of 1981 at 435
(Conm Print 1981)).' The Tax Court quoted fromsubsection 5(f)(8)

of the regul ations:

[A]s respects the incone for the period between the |ast

"See J. Scott Lowery, Case Note, Estate of Shelfer v.
Comm ssi oner of Internal Revenue: 1Is the Tax Court's Position on
QI Ps "Stub"born or Justified?, 48 Ark.L.Rev. 987, 1000-01 (1995)
(noting that the Tax Court's holding with respect to the power to
appoint stub inconme contradicts its enphasis on the plain
| anguage of the statute).

¥t should be noted that these regul ations were not cited
specifically in reference to the stub inconme issue. Although the
Howard court excerpted the regul ations dealing with stub incone,
these |l egislative reports appear to be referencing subsection
20. 2056(b)-5(f)(1), a different subsection of the regulation
dealing nore broadly with the spouse's rights to incone.



distribution date and the date of the spouse's death, it is
sufficient if that income is subject to the spouse's power to
appoint. Thus, if the trust instrunment provides that incone
accrued or undistributed on the date of the spouse's death is
to be disposed of as if it had been received after her death,
and if the spouse has a power of appointnent over the trust
corpus, the power necessarily extends to the undistributed

i ncorne.

The court read this regulation as requiring that the stub incone
"must be di sposed of as the spouse directs.” Howard, 91 T.C at
333.

We di sagree. The regul ations nust be interpreted in |ight of
the statutory provisions of § 2056(b)(5), for which it was witten.
As previously discussed, 8§ 2056(b)(5) creates an exception to the
term nable property rule for property over which the surviving
spouse has a power of appointnent. The property is subject to
taxati on upon the spouse's death because the tax code requires an
estate to pay taxes on all property over which the decedent had t he
power of appointment.' To conplete the statutory scheme and to
ensure taxation, the regulations require that the stub inconme be
subject to the spouse's power of appointnent or treated as part of
t he corpus over which the spouse had power of appointnent.

Follow ng the logic of the regulations, the person with the
power to appoint the property in the trust corpus should be
permtted to have the power to appoint the stub inconme; the stub
income will then be subject to taxation along with the corpus

property. Under the QIlP provisions, that person is the decedent.

The trust corpus and the stub income woul d be taxable pursuant to

YPursuant to 26 U.S.C. § 2041(a)(2), any property over
whi ch the decedent has a general power of appointnment should be
included in the decedent's gross estate for taxation purposes.



8§ 2044, which requires the spouse to include all previously
deduct ed property in which she has a qualifying interest for life.?
Thi s conprehensive schene, |like that of the power of appointnent
trust, allows an initial deduction and later taxation of the
property.*

Qur conclusion that the trust incone and the stub i ncone can
be treated the sanme for taxation purposes is consistent with the
flush | anguage of 2056(b)(7), which provides that any property can
be appoi nted to soneone ot her than the surviving spouse at or after

t he spouse's death. See Shelfer, 103 T.C. at 21-23 (Wwells, J.,

W acknow edge that § 2044 does not expressly apply to
stub i ncone because it provides that the surviving spouse's
estate nmust include all property over which the spouse had a
qualifying incone interest for life. Al though we have already
shown that the trust property can be a qualifying incone interest
for life even if the surviving spouse is not given control of the
stub income, we have not determ ned whether the stub incone can
be part of the qualifying incone interest for life. The
Comm ssioner's regulation, now finalized at 26 CF. R 8§
2044(b)(2), clarifies the issue by specifically including the
stub inconme in the spouse's gross estate. W note that although
the regulation was not finalized at the tinme of this action, it
is the nost consistent interpretation of the statute for the sane
reason that the regulations for the power of appointnent trust
are reasonable. Both regulations ensure that previously deducted
property is taxed at the death of the surviving spouse.

Mor eover, both regulations are faithful to the statutory schene.
In the power of appointnent regul ations, the stub incone is
rendered subject to the power of appointnent and becones taxabl e.
In the QTP provisions, the stub inconme is included in the
spouse's estate along with the trust corpus, both of which are
not controlled by the spouse.

“laur reading of the regul ati on does not disqualify a trust
i nstrument that provides for the surviving spouse to have the
power of appointnment over the stub incone or to receive the stub
incone as part of her estate. Under those circunstances,
Congressional goals will be served because the stub incone wll
clearly be taxable and the couple will be considered one economc
unit. We nerely hold that the estate planning docunent at issue
here also qualifies for the deduction because Congress provided a
statutory schenme which will require taxation of the stub incone
if it reverts to the trust renai nderman.



di ssenting). Thus, under the ternms of the statute, the trust
corpus and the stub inconme can both be appointed to soneone ot her
t han t he surviving spouse after her death wi thout disqualifyingthe
trust froma marital deduction

Exam ning the | egislative history of the 1981 Act, we concl ude
that Congress intended to liberalize the marital deduction, to
treat a husband and wife as one economic unit, and to allow the
stub incone to be treated in the same manner as the trust corpus
for taxation purposes. These goals favor a broad interpretation of
the statute that would allow the QTP election in this case.
Havi ng assessed the | egislative history and purpose of the statute,
we turn to the practical inplications of this interpretation.?®

I V.

Qur construction of the statute has several practical
advant ages over the Tax Court's position. First, it would assure
certainty in estate planning. See Jacques T. Schlenger, et al.
Failure to Pay Stub Incone to Estate Defeats QIlP Election, 21

Est.Plan. 368 (1994) (noting that the Tax Court's decision in

*The parties also refer to the legislative history of the
Techni cal Corrections Act of 1982, 26 U S.C. 8 2056(b)(7)(B)(ii).
Bot h the House and Senate Reports for that act specified that a
QTP marital deduction for a pooled inconme trust qualifies for
the marital deduction even if neither the spouse nor her estate
receives the stub income. S.Rep. No. 592, 97th Cong., 2d Sess.
20 (1982) U.S.Code Cong. & Admin.News 1982, pp. 4149, 4166, 4167;
H R Rep. No. 794, 97th Cong., 2d Sess. 17 (1982). Appellant
clainms that these reports clarified the QIlP provisions and
shoul d govern all QIlIP trusts, even those that are not pool ed.
Appel | ee argues that Congress discussed the stub incone issue
w th respect to pooled incone trusts because the general rule
required that the spouse retain control of the stub incone.
Because both expl anati ons are pl ausi bl e and because the history
of § 2056(b)(7) reveals Congress's intent in passing the specific
QI P provisions at issue here, we decline to address these
argunents any further.



® The status of

Shel fer | eaves the "stub i ncome" issue unsettled).?
trust instrunents that were set wup in accordance wth the
Conmi ssioner's advice wll not be in question and the validity of
the Comm ssioner's final regulation on this mtter wll be
affirmed.

Second, our result conports with standard trust practices.
Under the Tax Court's approach, a trust fund that mde daily
paynents to the surviving spouse would qualify for the deduction
because there would be no undistributed incone; in contrast, one
that made quarterly paynents would be ineligible. 1In Howard, the
Ninth Crcuit noted that "no trust pays its beneficiaries on a
daily basis. The statute did not inpose such an unrealistic
requirenment for a trust to becone a QI P." Howard, 910 F.2d at
635.%° Qur reading of the statute gives neaning to the statutory
terns requiring annual or nore frequent distribution, not daily
di sbursenents. See Tranel v. Schrader, 505 F.2d 1310, 1314 (5th

Cir.1975) (citing cardinal rule that a statute should be construed

such that no clause shall be superfluous).?®

#See al so Jacques T. Schlenger, et al., Trust was QI P Even
Though Stub Income Was Not Distributed to Spouse's Estate, 17
Est.Plan. 364 (1990) (stating that the Tax Court's decision in
Howar d caused practitioners to "scranble” to anmend trusts that
did not entitle the surviving spouse to the stub incone).

*The Conmi ssioner's position has been pronulgated in a
final regulation, 26 CF. R § 20.2044-1(d)(2), which is
substantially the sane as the position taken by the Conm ssioner
her e.

*See al so Clayton, 976 F.2d at 1497 (citing Howard with
approval on this issue).

Fifth Grcuit cases decided before Cctober 1, 1981, are
bi ndi ng precedent in this circuit. Bonner v. Gty of Prichard,
661 F.2d 1206, 1209 (11th Cir.1981) (en banc).



Finally, a broad reading of the marital deduction provisions
benefits the federal Treasury and furthers Congressional intent to
ensure taxation of all previously deducted property. In the
instant case, for exanple, the corpus of $2,829,610 would be
subject to taxation, for a gain of over $1,000,000 in tax
deficiencies. The Tax Court's opinion would grant simlar estates
a substantial w ndfall, encouraging other executors of wills to
di scl ai mthe previously taken deduction.?

For all of these reasons, we conclude that our interpretation
of the statute will better serve the practical realities of trust
adm ni stration and estate taxation.

V.

After determ ning that the statutory | anguage i s anbi guous, we
| ooked beyond the statute to additional sources of information
such as the legislative history. Careful consideration of these
docunents lead us to discern two purposes for the 1981 Act:
treating the married coupl e as one econom ¢ unit, and expandi ng t he
deduction to include arrangenents that divest the surviving spouse
of control over property. These Congressional goals are best
served by allowing the deduction in the decedent's estate and
requiring subsequent inclusion in the surviving spouse's estate
when trust docunents do not grant control over the stub incone to

t he surviving spouse. Accordingly, we REVERSE the Tax Court.

*’See Shelfer, 91 T.C. at 23-24 (Beghe J., dissenting) ("The
majority's decision in this case, if allowed to stand, neans
that, for Quincy State Bank and its clients: "The gane is done!
|'ve won, |'ve won!' ").



