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Before TJOFLAT, Circuit Judge, and RONEY and PHILLIPS, Senior
Circuit Judges.

TIJOFLAT, Circuit Judge:

In this appeal, Jose Fuentes challenges the sentence he
received in the district court, followng a plea of guilty, for
conspiring to run a "chop shop" operation.® Pursuant to this
operation, Fuentes had stolen several Porsche autonobiles, had
taken themto different |ocations where he renoved many of their
parts, and after renoving or altering the parts' vehicle
identification nunbers ("VINs"), had sold the parts to custonmers
t hroughout the country. Prior tothis federal prosecution, Fuentes
had been convicted in state court for some of this activity, and at
the time of his conviction in the district court, he was serving

two concurrent state sentences. The district court sentenced him

"Honorabl e J. Dickson Phillips, Jr., Senior U S. GCrcuit Judge
for the Fourth Grcuit, sitting by designation.

A "chop shop" operation involves dismantling stolen
autonobiles and selling their parts. See infra note 4 (citing
statutes prohibiting this conduct). Hereinafter, we refer to this
crimnal activity as "choppi ng" autonobil es.



to atermof sixty nonths inprisonnent consecutive to his two state
sentences and ordered himto pay restitution.

In this appeal, Fuentes challenges the court's determ nation
under the federal sentencing guidelines that the federal sentence
shoul d run consecutively to the state sentences. He also clains
that the order of restitution was erroneous in light of his
financial condition. W agree with him on both points and
accordingly vacate his sentence and remand for resentencing.

l.

Fuentes has a long crimnal history.? From his eighteenth
birthday in 1976 until 1984, he was arrested at |east seven tines
and convicted five times for various crines, including battery,
carrying a concealed firearm drug possession, and grand theft.

Beginning in My 1985, his crimnal endeavors focused on
stealing Porsche autonobiles and either selling them intact or
stripping them and selling their parts. From May 1985 unti
January 1986, he stole or attenpted to steal at |east four
di fferent Porsches. He was arrested and convicted of crines
relating to this activity in four separate prosecutions in the
Crcuit Court for Dade County, Florida. These cases were
consolidated for sentencing, and he was sentenced to prison for

seven years. He was rel eased when these sentences expired in March

e derive the followi ng factual account fromthe presentence
report ("PSR') prepared by the district court's probation office.
Nei t her Fuentes nor the Governnent objected to the factual findings
contained in the PSR, and the sentencing court therefore adopted
themas its own findings of fact. See Fed. R CrimP. 32(b)(6)(D)



1988.

Far from being rehabilitated, Fuentes returned to stealing
Porsches and, over tine, increased his efforts to make a living
runni ng chop shops in South Florida. In August 1989, he stole a
Porsche from a shopping center parking lot, brought it to a chop
shop, stripped it, renoved the VINs, and sold the parts. In June

1990, he chopped another Porsche stolen from the same |ocation

H s chop-shop operations hit stride in 1991. |In February, he stole
a Porsche froma residence and chopped it in a friend's shed. In
March and April, he sold parts fromthree different Porsches to two

friends. The VINs had been ground off, and further details about
these three thefts are unknown. In the summer of 1991, he rented
two warehouses from which to operate his illegal enterprise.
During this tinme, he stole at Ileast twelve Porsches from
| ocati ons—frequently, but not exclusively, doctor's offices and
hospitals—+n Mam , Fort Lauderdale, and West Palm Beach. He
brought the Porsches to one of the two warehouses and chopped t hem
there. He stole one in June, one in July, four in August, three in
Sept enber, one in October, and two on unknown dates.

Fuentes sold the stolen parts to bona fide purchasers and to
co-conspirators who were aware the parts were stolen. He
distributed flyers listing available parts to repair shops and
parts stores in the Mam area. He also marketed the parts
nati onwi de, advertisingin the classified section of Hemm ngs Mt or
News. He included his beeper nunber in the flyers and

adverti senents.



At some point, both state and federal |aw enforcenent
officials becane aware of Fuentes' activities. The Metro-Dade
Pol i ce Departnent arrested himin August 1990 for the two thefts in
1989 and 1990, and they arrested himagain in Cctober 1991 for the
February 1991 theft.? After each arrest, he was charged by
information in the Grcuit Court for Dade County, Florida. After
Fuentes pled nolo contendre in both state cases, that court
sentenced hi mon March 11, 1992, to a total termof inprisonnment of
twel ve years.

On June 4, 1993, a grand jury for the Southern District of
Florida indicted Fuentes for his chop shop activities. On April
29, 1994, it returned a superseding indictnment, which is now before
us. The indictnent contained seven counts. Count one charged
Fuentes with conspiracy, in violation of 18 U S.C. § 371, to alter
VINs in violation of 18 U S.C. 8 511(a) and to possess with intent
to dispose of notor vehicles and parts with altered VINs in
violation of 18 U.S.C. § 2321.* The grand jury alleged that this

conspiracy lasted "[f]roman unknown date until on or about Cctober

*Hereinafter we refer to the three Porsches involved in the
state cases as the "state Porsches.”

“Section 371 makes it a crime for "two or nore persons [to]
conspire ... to commt any offense against the United States.” 18
US C 8§ 371 (1994). Section 511(a) prohibits "know ngly
renov[ing], obliterat[ing], tanper[ing] wth, or alter[ing] an
identification nunber for a notor vehicle or notor vehicle part.”
18 U.S.C. 8§ 511(a)(1) (1994). Section 2321 provides for puni shnent
for anyone who "buys, receives, possesses, or obtains control of,
with intent to sell or otherw se dispose of, a notor vehicle or
not or vehicle part, know ng that an identification nunber for such
notor vehicle or part has been renoved, obliterated, tanpered wth,
or altered.” 18 U . S.C. § 2321(a) (1994).
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21, 1991." Counts two through seven charged Fuentes wth
substantive violations: five counts under section 2321 and one
count under section 511(a).

Fuentes entered into a witten pl ea agreenent and, on June 13,
1994, pleaded guilty to count one, the conspiracy count. The
district court accepted the guilty plea and, pursuant to the plea
agreenent, dism ssed the remmining six substantive counts of the
i ndi ct ment .

The court then directed its probation office to prepare a PSR
I n describing the of fense conduct underlying this conviction, the
PSR accounted for all the stolen Porsches described above, except
the three state Porsches.®> On August 29, 1994, the court sentenced
Fuentes to a term of inprisonment for sixty nonths (the maxi mum
prison sentence authorized for the conspiracy offense), to run
consecutively to the two undi scharged state sentences, and three
years of supervised release. The court also ordered Fuentes to
make restitution in the amount of $357,281. After sentencing,
Fuentes was returned to the custody of the State of Florida to
serve the remai nder of his undi scharged state sentences.

Fuent es now appeal s fromhis sentence cl ai m ng that under the
sent enci ng gui delines his sentence should run concurrently to the
undi scharged state sentences and that the order of restitution was
i mproper because the district court "found as fact that Fuentes is

i ndi gent and not capabl e of making restitution in the full anmount.”

*Herei nafter we refer to the Porsches involved in the instant
prosecution as the "federal Porsches.™
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We agree and therefore vacate his sentence. W address the nerits
of his argunents in turn.
.

Fuentes first clains that the district court erred in
ordering that his sentence run consecutively to his undi scharged
state sentences. The Sentenci ng ReformAct of 1984 grants district
courts discretion to order that a sentence run concurrently or
consecutively to an undischarged term of inprisonnent. See 18

U.S.C. § 3584(a) (1994).° In exercising this discretion, the court

®Bef ore the enactnent of the Sentencing ReformAct of 1984, it
was wi dely held that a district court | acked the authority to order
a federal sentence to run concurrently with an undi scharged state
sentence. See, e.g., Meagher v. Cark, 943 F.2d 1277, 1283 (11lth
Cr.1991) ("[F]ederal jail tinme [may] be conputed only to include
such tinme that the prisoner has served in confinenent for the
federal offense involved.").

This rule was based on nowrepealed 18 U S. C. § 3568,
which provided that a "sentence of inprisonnment ... shall
commence to run from the date on which [the prisoner] is
received at the penitentiary, reformatory, or jail for service
of such sentence.... No sentence shall prescribe any other
nmet hod of conputing the term™ 18 U S.C § 3568 (1982)
(enmphasi s added); see Meagher, 943 F. 2d at 1282 ("This court,
and others, have uniformly interpreted the | anguage of Section
3568 and its predecessors as precluding the cal cul ati on of the
time served on a federal charge fromany date other than that
on which the defendant was delivered to federal prison
officials."); see also United States v. Segal, 549 F. 2d 1293,
1301 (9th Cir.) ("[T]he district judge has no authority to
i npose a federal sentence concurrent with a state sentence
because a federal termcannot begin until a prisoner has been
received by federal authorities.") (citing 18 U.S.C. § 3568),
cert. denied, 431 US. 919, 97 S . C. 2187, 53 L.Ed.2d 231
(1977).

The Sentencing Reform Act of 1984, which took effect
after the defendant in Meagher was convicted, repealed this
| ongstanding rul e. Section 3568 was replaced with new 88 3584
and 3585. Wiile new 8 3585 also provides that a federa
sent ence comences when t he defendant is received into federal
custody, see 18 U S.C. 8 3585(a) (1994), it is clear that
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nmust consider the factors enunerated in 18 U.S.C. § 3553(a) (1994).
18 U.S.C. § 3584(b). These factors, which the court considers
whenever inposing a sentence, include the sentencing guidelines.
See 18 U S.C. 8§ 3553(a)(4)(A), (5). Pursuant to 28 U S.C. 8§
994(a) (1) (D), the United States Sentencing Conm ssion pronul gated
section 5GL.3 of the sentencing guidelines to guide a district
court in determ ning whether a sentence should run concurrently or
consecutively to an undi scharged termof inprisonnment. See United

States Sentenci ng Conm ssion, Guidelines Manual, § 5GL.3 (Nov. 1,

Congress intended to authorize a district court to order that
a federal sentence run concurrently to a state sentence.

The cl ause prohi biting "any ot her net hod of conputing the
term was omtted fromnew 8 3585. Furthernore, new § 3584
specifically authorizes a federal sentence to run concurrently
to "an undischarged term of inprisonnment.” 18 U S.C 8§
3584(a). The legislative history for both sections nakes
Congress' intent clear. See S.Rep. No. 98-225, at 129 (1984)
("The Conmittee ... does not intend that [new 8§ 3585] be read
to bar concurrent Federal and State sentences for a defendant
who is serving a State sentence at the tinme he receives a
Federal sentence."), reprinted in 1984 U S.C.C A N 3182,
3312; id. at 126-27 & nn. 310, 314 (comenting that new 8§
3584(a) "changes the law that now applies to a person
sentenced for a Federal offense who is already serving a term
of inprisonnent for a State offense” and noting that the new
section is intended to overrule Segal and simlar cases),
reprinted in 1984 U S.C.C. A N at 3309-10.

That district courts now have authority to inpose
sent ences concurrent to undi scharged state sentences has been
explicitly recognized by the United States Sentencing
Conmi ssi on, see Revisions to the Sentencing Guidelines for the
United States Courts, 60 Fed.Reg. 62,289, 62,291-92 (1995),
and by other circuit courts of appeals, see, e.g., United
States v. Terrovona, 785 F.2d 767, 770 (9th Gr.), cert.
denied, 476 U.S. 1186, 106 S.Ct. 2926, 91 L. Ed.2d 553 (1986),
and is expressly acknow edged by this court today.
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1993). "

The district court's determnation that Fuentes' sentence
should run consecutively to his undischarged state sentences
resulted fromits application of this guideline to the facts. W
therefore reviewthis determ nati on de novo. See United States v.
Johnson, 87 F.3d 1257, 1258 (11th G r. 1996).

A

Section 5GL. 3 contains three di fferent subsections. The first
addresses sentencing for an offense conmtted while the defendant
was serving the undischarged term of inprisonnent; the second
provi des the rule for sentences not covered by the first subsection
where "the wundischarged term of inprisonnent resulted from
of fense(s) that have been fully taken into account in the
determ nation of the offense level for the instant offense"; and

the third provides a policy franework for "any other case."?® It is

"When reviewing a sentence on appeal, we generally apply the
guidelines in effect on the date the appellant was sentenced
United States v. Shields, 87 F.3d 1194, 1196 n. 2 (11th G r.1996)
(en banc). However, subsequent anendnents that clarify a
guideline, rather than nake substantive changes, should be
consi dered on appeal regardl ess of the date of sentencing. United
States v. Stinson, 30 F.3d 121, 122 (11th Cr.1994).

Because Fuentes was sentenced on August 29, 1994, we
apply the guidelines fromthe 1993 manual. W note that the
rel evant subsection, 8 5GL.3(b), has not been anended since
1993. Wile 8§ 5GL. 3(c) has been anmended, that subsection does
not apply in the instant case, as we discuss infra note 9.

The comentary to 8 5Gl1. 3 has been anmended, and because
we construe these comment ary changes as cl ari fyi ng anendnent s,
we consi der the nost recent version. Unless otherw se noted,
all citations to the guidelines are to the 1993 version.

®The full text of & 5GL.3 at the time of appellant's
sent enci ng st at ed:



undi sputed that Fuentes conmtted the instant offense before the
undi scharged state sentences were inposed, thus the first
subsection clearly does not apply. Fuentes contends that the
second subsection, section 5GlL.3(b), controls the instant case,
whi |l e the Governnent argues that this subsection does not apply and
that the third subsection governs.?®

Section b5GlL.3(b) dictates that a federal sentence run
concurrently to an "undischarged term of inprisonnent [that]
resulted fromoffense(s) that have been fully taken i nto account in
the determ nation of the offense level for the instant offense.”

According to the sentencing gui delines' commentary, this guideline

(a) If the instant offense was committed while the
def endant was serving a termof inprisonnment (including
work release, furlough, or escape status) or after
sentencing for, but before commencing service of, such
term of inprisonment, the sentence for the instant
of fense shall be inposed to run consecutively to the
undi scharged term of inprisonnent.

(b) If subsection (a) does not apply, and the
undi scharged term of i mpri sonment resulted from
of fense(s) that have been fully taken into account in the
determ nation of the offense level for the instant
of fense, the sentence for the instant offense shall be
i mposed to run concurrently to the undi scharged term of
i mpri sonment .

(c) (Policy Statenent) In any other case, the sentence
for the instant offense shall be inposed to run
consecutively to the prior undischarged term of
inmprisonment to the extent necessary to achieve a
reasonable increnental punishment for the instant
of f ense.

°As a fall back argument, Fuentes also argues that even if §
5Gl1. 3(c) controls, that subsection requires a concurrent sentence.
The CGovernnent argues that 8§ 5GL.3(c) granted the district court
di scretion to order the sentence to run consecutively. Because we
find that 8 5GL.3(b) applies, we need not address the proper
interpretation of 8§ 5GI1.3(c).



appl i es when the undi scharged term was inposed for "conduct taken
into account in determning the guideline range for the instant
offense.” U S.S.G 8§ 5GL.3, comment. (n.2) (Nov. 1, 1995).

To illustrate how this guideline is to be applied, the
commentary provides the exanple of a defendant convicted for
selling thirty grans of cocai ne. ld. At the tinme of sentencing,
t he defendant in the exanpl e has served six nonths of a nine-nonth
state sentence inposed for the sale of fifteen grans of cocai ne.
Id. In calculating the defendant's guideline range, the exanple
posits that the fifteen grans of cocaine underlying the state
sentence are considered relevant conduct pursuant to US. S. G 8§

1B1. 3, and thus the defendant's of fense |l evel is cal cul ated based

%Section 1B1.3(a) provides that when cal cul ati ng a defendant's
total offense level, the district court should consider the
f ol | owi ng:

(1) (A) all acts and om ssions conm tted, aided, abetted,
counsel ed, commanded, induced, procured, or wllfully
caused by the defendant; and

(B) in the case of a jointly undertaken crimna
activity (a crimnal pl an, schenme, endeavor, or
enterprise undertaken by the defendant in concert with
ot hers, whether or not charged as a conspiracy), al
reasonably foreseeable acts and om ssions of others in
furtherance of the jointly undertaken crimnal activity,

that occurred during the conmm ssion of the offense of
conviction, in preparation for that offense, or in the
course of attenpting to avoid detection or responsibility
for that offense;

(2) solely with respect to offenses of a character for
which 8§ 3D1.2(d) would require grouping of nultiple
counts, all acts and om ssions described i n subdivisions
(1) (A and (1) (B) above that were part of the sane course
of conduct or common schenme or plan as the offense of
convi cti on;
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on forty-five granms of cocaine. Id. The sentencing court in the
exanpl e calculates the guideline range to be fromten to sixteen
nmont hs and determi nes that the appropriate sentence for the federal
conviction is thirteen nonths. Id. The comentary states that
proper application of 8§ 5G1.3(b) results in a seven-nonth sentence
(the thirteen nonths determ ned by the court mnus the six nonths
al ready served on the state sentence) to run concurrently with the
remai ning three nonths of the state sentence.' Id.

From the guidelines, commentary, and the above exanple, we
concl ude that whenever a defendant is subject to an undi scharged
sentence i nposed for crimnal activity that section 1B1.3 treats as
rel evant conduct, section 5Gl.3(b) directs the court to inpose a
sentence that runs concurrently to the undi scharged sentence.

B.

Fuentes argues that the conduct underlying his undi scharged

(3) all harmthat resulted fromthe acts and om ssions
specified in subsections (a)(1) and (a)(2) above, and all
harmthat was the object of such acts and om ssions; and

(4) any other information specified in the applicable
gui del i ne.

US S G § 1Bl1.3(a). We discuss this section in greater
detail infra part 11.C

“The comentary al so suggests,

For clarity, the court should note on the Judgnent in a
Crimnal Case Order that the sentence inposed is not a
departure fromthe gui deline range because t he def endant
has been credited for guideline purposes under 8§ 5GL. 3(b)
Wi th six nonths served in state custody that will not be
credited to the federal sentence under 18 U S C 8§
3585(b).

US S G 8§ 5GL.3, cooment. (n.2) (Nov. 1, 1995).
11



state sentences (that is, the chopping of the state Porsches) is
rel evant conduct under section 1Bl1.3. The Governnent counters by
correctly noting that it did not seek to include the chopping of
the state Porsches as relevant conduct when it provided the
probation office wwth information for the PSR Pursuant to U.S. S. G
8§ 2F1.1(b)(1), the probation office calculated Fuentes' offense
level in part on the basis of the value of the Porsches he had
chopped. Because the Governnent gave the probation office no
indication that the chopping of the state Porsches should be
treated as rel evant conduct, the probation office did not include
the value of the state Porsches in calculating Fuentes' offense
| evel. Thus, the Governnent contends, section 5GlL. 3(b) does not
apply because the conduct underlying the state offenses was not
"fully taken into account in the determ nation of the offense | evel
for the instant offense.”™ |In fact, the probation office did not
take that conduct into account at all in determ ning Fuentes'
of fense | evel.

The appell ant responds to this contention by arguing that his
chopping of the state Porsches was required to be treated as
rel evant conduct. He clains that the Government and probation
officer intentionally omtted the state Porsches from the
calculations to avoid application of section 5GL. 3(b). He
correctly notes that whether or not the state Porsches were
i ncl uded had absolutely no effect on the sentencing range provided
by the guidelines.

Al t hough i ncl udi ng the state Porsches woul d have i ncreased hi s

12



base offense level, the sentencing range applicable wi thout this
i ncrease was 100-125 nonths (offense | evel, after adjustnments not
rel evant here, of 24 with a crimnal history category of WVI)
However, the maxi num sentence authorized for the instant offense
was only 60 nmonths, see 18 U S.C. 8§ 371, well below the range
provi ded by t he sentencing guidelines table. Thus, with or w thout
the state Porsches, the guideline sentence was 60 nonths. See
US S G 8§ 5Gl.1(a) ("Wiere the statutorily authorized maxi nmum
sentence is less than the mninmum of the applicable guideline
range, the statutorily authorized maxi num sentence shall be the
gui del i ne sentence.").

The essence of Fuentes' argunent is that the "fully taken into
account"™ requirenment of section 5GL.3(b) is satisfied when the
undi scharged term resulted from an offense that section 1Bl1.3
requires to be included as rel evant conduct, regardl ess of whet her
the sentencing court actually took that conduct into account. W
agr ee.

The purpose of both sections 5GL.3(b) and 1B1.3 is to provide
one, uniform punishnment for the sanme crimnal activity. W have
noted that the guidelines provide for punishnent not just for the
"of fense of conviction,”" but for all "offense conduct,” which
"refers to the totality of the crimnal transaction in which the
def endant participated and which gave rise to his indictnent,
wi thout regard to the particular crinmes charged in the indictnent."”
United States v. Scroggins, 880 F.2d 1204, 1209 n. 12 (11th
Cr.1989), cert. denied, 494 U S. 1083, 110 S.Ct. 1816, 108 L. Ed. 2d
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946 (1990); see also United States v. Flowers, 13 F.3d 395, 397
(11th Cir.21994) (per curiam ("The intended purpose of section
5G1.3(b) is to effectively "credit[ ] for guidelines purposes
defendants who have already served tine—generally in another
jurisdiction—for the sanme conduct or course of conduct.") (quoting
US S G 8§ 5GL.3, comment. (n.2)).

This principle underlies the Suprenme Court's recent opinionin
Wtte v. United States, --- U S ----, 115 S.C. 2199, 132 L.Ed. 2d
351 (1995), in which the Court held that consideration of prior
convictions as rel evant conduct in cal cul ating a gui deli ne sentence
does not violate the Doubl e Jeopardy Cl ause. The Court stated:

[ Section] 5GL.3 of the Guidelines attenpts to achieve sone
coordi nati on of sentences inposed in ... situations [where a
defendant is prosecuted in nore than one jurisdiction for the
same crimnal course of conduct] with an eye toward having
such puni shnments approxi mate the total penalty that woul d have
been i nposed had t he sentences for the different of fenses been
i nposed at the sanme tine (i.e., had all of the offenses been
prosecuted in a single proceeding).

Because the concept of relevant conduct wunder the
Quidelines is reciprocal, 8 5GL.3 operates to mtigate the
possibility that the fortuity of two separate prosecutions
will grossly increase a defendant's sentence.... Significant
saf eguards therefore protect [a defendant] agai nst having the
| ength of hi s sent ence mul tiplied by duplicative
consi derations of the same crimnal conduct....

ld. at ---- - ----, 115 S .. at 2208-09 (citations omtted); see
also id. at ----, 115 S.Ct. at 2213 (Stevens, J., concurring in
part, dissenting in part) ("The Guidelines wll generally ensure
that the total sentence received in ... tw proceedings [involving

prosecutions for the sane course of conduct] is the sane sentence
t hat woul d have been recei ved had bot h of fenses been brought in the
same proceeding.").

14



Assuming for the noment that the district court coul d have
consi dered the chopping of the state Porsches as rel evant conduct
under section 1B1.3," we conclude that the Government deliberately
refrained from portrayi ng Fuentes' chopping of the state Porsches
as rel evant conduct for one reason—o mani pul ate the application of
t he gui delines so that his federal sentence would run consecutively
to the state sentences. That inclusion of the state Porsches woul d
have had absolutely no effect on the length of the qguideline
sentence nmakes this conclusion all the nore inescapable.

We find such mani pul ati on by the Governnent contrary to both
the letter and spirit of the guidelines. First, section 1Bl1.3
states that a defendant's offense | evel "shall be determ ned on the
basis of" all relevant conduct. US. S.G 8§ 1Bl1.3(a) (enphasis
added). Thus, intentionally to refrain from considering rel evant
conduct violates the conmand of the sentencing guidelines. 1In a
simlar context, we suggested that a district court nust consider
all relevant conduct—even if the defendant entered into a plea
bargai n suggesting that such conduct would not be considered at
sent enci ng. See Scroggins, 880 F.2d at 1214 ("Nor did the
Governnment' s agreenment to drop count one of appellant's indictnment
somehow inpliedly preclude the district court from considering
evi dence [that the defendant commtted the offense charged in the
dr opped count ] —dnder gui del i ne sentenci ng, counsel cannot bind the
sentencing discretion of the district judge....").

Second, the guidelines were witten to prevent the Gover nnment

We turn to this inquiry in part Il1.C, infra.
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from manipulating indictnents and prosecutions to increase
artificially a defendant's sentence or sentences for the sanme
crimnal conduct. The guidelines state that the Sentencing
Conmmi ssion "has witten its rules for the treatnment of nulticount
convictions with an eye toward elimnating unfair treatnent that
m ght flow fromcount mani pulation.” US. S.G Ch. 1, Pt. A intr.
comment. 8 4(a), p.s. The guideline sentencing schene is designed
to avoid "the potential [that] prosecutors [will] influence
sentences by increasing or decreasing the nunber of counts in an
indictment."” 1d. Although these comments are directed at count
mani pul ation in a single prosecution, they are equally applicable
to mani pul ati on in successive state and federal prosecutions. See
Scroggins, 880 F.2d at 1214 (indicating that guidelines do not
al | ow prosecutor to "cloak the facts to reach a result contrary to
t he gui delines' mandate").

Moreover, interpreting section 5GL.3(b) to apply when the
undi scharged sentence resul ted fromconduct that was required to be
taken i nto account in determ ning the defendant's sentence, even if
it was not taken into account, is in accord with the sentencing
scheme enbraced by the gui delines. Guideline sentencing represents
a conprom se between two conpeting paradi gns of sentenci ng—rea
of fense"” sentenci ng and "charge of fense" sentenci ng. See generally
Stephen Breyer, The Federal Sentencing Guidelines and the Key
Conpr om ses upon Which They Rest, 17 Hofstra L.Rev. 1, 8-12 (1988)
(describing this conpromse as one between "procedural"™ and

"substantive" justice); see also Scroggins, 880 F.2d at 1212-13
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(summari zi ng the di chotony between the two systens). Under a real
of fense system the sentencing judge considers all the defendant's
conduct surrounding the offense in fashioning a sentence. A charge
of fense system on other hand, bases the defendant's sentence only
on the charged offense itself.

The difference between the systens is best understood by
considering an exanple. Posit a defendant convicted of robbery.
Under a real offense system the court will fashion a sentence
based on the totality of the defendant's conduct in commtting the
of fense. Thus, a higher sentence will be inposed if the defendant
commtted the offense in a violent manner, if the robbery was but
one episode in a spree of robberies on the sanme day in the sane
city, or if the defendant stole an inordinately |arge amunt of
noney. Conversely, a lower sentence would be inposed if the
def endant committed the offense w thout violence, if the robbery
was an isolated incident, or if only a de mnims anmount was
st ol en. In other words, the sentence will be tailored to the
circunstances of the crine. The facts to be considered by the
court need not be included in the charge for which the defendant
was convi ct ed.

Under a charge offense system however, the defendant w |

only be sentenced based on the charged offense itself; t he
sentence will only reflect the facts essential to the offense of
conviction. 1In the exanple, the defendant's sentence would be the

same regardl ess of how he carried out the robbery.

The sentencing guidelines are best described as "closer to a
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charge systeni, but] contain[ing] a significant nunber of rea
of fense elenents.” US.S.G Ch. 1, Pt. A intr. comment. § 4(a),
p.s.; see also Scroggins, 880 F.2d at 1212-13. As Justice Breyer
aptly noted before ascending to the Hgh Court, guideline
sentencing is a charge systemin that it "looks to the offense
charged to secure the "base offense level.' " Breyer, supra, at
11-12. However, the system draws from the real offense system
because "[i]t then nodifies that level in light of several "real
aggravating or mtigating factors (listed under each separate
crine), several "real' general adjustnments ("role in the offense,’
for exanple) and several "real' characteristics of the offender,
related to past record.” 1Id. at 12; see also Scroggins, 880 F.2d
at 1213.

The gui del i nes t hus provide a nmet hod for uniformy cal cul ati ng
a sentence based, to the extent practicable, on the totality of a
defendant's conduct. The Sentencing Conm ssion decided to
incorporate elenments of real offense sentencing when a defendant
faces multiple counts or multiple prosecutions "[i]n order tolimt
the significance of the formal charging decision and to prevent
mul ti pl e puni shment for substantially identical offense conduct."”
UusS.SG Ch 3 Pt. D intr. coment. The guidelines state,
"Convictions on nultiple counts do not result in a sentence
enhancenent unl ess they represent additional conduct that is not
ot herwi se accounted for by the guidelines.” Id.

W find that this real offense sentencing approach should

apply with equal force to nultiple convictions in different
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jurisdictions. Consequently, when a defendant subject to an
undi scharged state sentence is subsequently sentenced in federal
court, the defendant's aggregate tine served (that is, tinme served
in state prison plus tinme served in federal prison) should not
exceed the guideline sentence—assunming no upward departure is
appropriate—dnless the state sentence "represent[s] additional
conduct that is not otherw se accounted for by the guidelines"” in
determ ning the federal sentence.

We therefore conclude that when a defendant is serving an
undi scharged sentence resulting fromconduct that is required to be
considered in a subsequent sentencing proceeding as relevant
conduct pursuant to section 1B1.3, section 5Gl.3(b) provides that
t he subsequent sentence shoul d run concurrently to the undi scharged
sentence. This conclusion does not end our inquiry, however. W
still nust determ ne whether section 1Bl.3 requires that Fuentes
chopping of the state Porsches be considered rel evant conduct in
determining his sentence.®

C.
To determ ne whether section 1Bl1.3 requires that Fuentes'
choppi ng of the state Porsches be considered rel evant conduct, we
follow a sonewhat conplex chain of <cross-references in the

guidelines. W begin wth section 1Bl1.3(a), which defines four

®We note that Fuentes did not object to the sentencing court's
(or the PSR s) failure to include the state Porsches as rel evant
conduct in calculating his offense |evel. W find that this
failure to object should not prejudice his argunent on appeal
regarding the application of 8§ 5G1.3. By tinely objecting to the
sentencing court's (and the PSR s) 8§ 5GlL.3 determnation, he
adequately preserved this issue for appeal.
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4

categori es of relevant conduct.' One category, defined by section

1B1. 3(a)(2), applies when sentencing a defendant for an offense

5

covered by section 3D1.2(d)."*™ Section 3D1.2(d) covers a conspiracy
"if the offense that is the object of the conspiracy ... is [alsO]
covered under" that subsection. U S S.G § 3Dl.2, comment. (n.6).
Fuent es was sentenced for conspiracy to violate 18 U.S.C. 88 511(a)
and 2321, both of which are covered by section 3D1.2(d).* Section
1Bl1.3(a)(2) therefore defines relevant conduct for determning
Fuent es' sentence.

Section 1Bl1.3(a)(2) includes as rel evant conduct, inter alia,
all acts conmtted by the defendant "that were part of the sane
course of conduct or comon schene or plan as the offense of
conviction." Qur conplicated journey through the guidelines
therefore reveals that the crucial question in this appeal is
whet her Fuentes' conduct in chopping the state Porsches is "part of
t he sanme course of conduct or common scheme or plan as" the instant
federal offense—hopping the federal Porsches. Fortunately, this

question is easily resol ved.

"Same course of conduct” and "common scheme or plan" are

““This subsection is quoted in note 10, supra.

®Section 3D1.2(d), which aggregates closely related counts
when sentencing a defendant on nmultiple counts, covers a long |ist
of Chapter Two guidelines, each of which in turn governs the
calculation of the base offense level for specific federal
of fenses. In other words, a particular offense is covered by 8§
3D1.2(d) if the offense level for that offense is governed by a
guideline listed in § 3D1.2(d).

*The offense levels for these substantive offenses are
governed by U S.S.G 8§ 2B6.1. See U S.S. G App. A Section 2B6.1 is
one of the guidelines covered by § 3D1. 2(d).
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terms of art defined in the comentary to section 1B1.3. Two
of fenses formthe sane course of conduct if "they are sufficiently
connected or related to each other as to warrant the conclusion
that they are part of a single episode, spree, or ongoi ng series of
of fenses. " US S G 8 1B1.3, coment. (n.9(B)) (Nov. 1, 1995)
(enmphasi s added). In evaluating whether two or nore of fenses neet
this test, the sentencing court should consider "the degree of
simlarity of the offenses, the regularity (repetitions) of the
of fenses, and the tine interval between the offenses.” 1d.; see
also United States v. Maxwell, 34 F.3d 1006, 1011 (11th Cr. 1994)
(concl udi ng—before cited commentary was added to guidelines—hat
court should consider "simlarity, regularity, and tenporal
proxi mty" of offenses).

We believe that exam nation of each of these factors firmy
establ i shes that the conduct underlying both the state and federal
of fenses constitutes the same course of conduct. Bot h of f enses
were very simlar, if not identical. The Governnment conceded as
much at the sentencing hearing, noting that the state and federal
"charges may involve simlar crimnal activity, but it's not the
same crimnal activity" (enphasis added).

The offenses also were commtted with clear regularity and
within a very close tinme period. Inalittle over three years, the
appel l ant stole and chopped Porsches at |east eighteen different
times. The | ast state Porsche was stolen in February 1991, and the
first federal Porsche was stolen no later than March 1991. Five of

the federal Porsches were stolen at unknown dates in 1991; it is
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possible that they were stolen before the last state Porsche.
Thus, all three factors outlined by the guidelines suggest that the
of fenses forned an ongoi ng series of offenses and therefore qualify
as the sanme course of conduct. See Scroggins, 880 F.2d at 1211
(agreeing with district court finding that series of thefts from
sel f-servi ce stanp vendi ng machi nes formed sane course of conduct).

Moreover, the offenses also constitute a common schene or
plan. A common schenme or plan refers to offenses "substantially
connected to each other by at |east one common factor, such as
common victinms, comon acconplices, comobn purpose, or simlar
nodus operandi ." US S G 8§ 1B1.3, coment. (n.9(A)) (Nov. 1,
1995). We find at | east two comon factors, although only one is
required.

The of fenses shared the sanme purpose—nski ng noney by selling
stol en Porsche parts to co-conspirators and bona fide purchasers.
They al so share an identical nodus operandi. The PSR describes the
federal offense conduct as follows: "The defendant's basic nethod
of operation revolved around the theft of Porsches, bringing them
to a warehouse which he rented as his chop shop prem ses, and
dismantling them inside the warehouse.” Fuentes' nethod of
operation for the state offenses, as described in the PSR was
al nost identical. The only difference was that Fuentes brought the
state Porsches to a residence and his friend' s shed, instead of to
a rented warehouse; this is a trivial deviation. Chopping the
state and federal Porsches clearly constitute a comon schene.

Thus, the state of fenses nust be consi dered rel evant conduct
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under section 1B1.3(a)(2) because the state and federal offenses
formed both the sane course of conduct and a conmon schene or pl an.
The Governnent's attenpts to distinguish the offenses are
unconvi nci ng. The Governnment points out that the of fenses i nvol ved
different Porsches, different victins, and different chop shop

| ocations. '

Wil e there are differences between the of fenses, they
are dwarfed by the simlarities.

| f the maxi mum prison sentence authorized by 18 U S.C. § 371
had not been an issue and t he Governnent had sought to include the
state offenses as relevant conduct to raise Fuentes' offense

| evel , '8

we cannot imagine that any court would find the offenses
unrelated. Surely the CGovernnment would conplain bitterly if we
were to apply the strict test for relevant conduct that it argues
for here. That consideration of the state offenses leads to a

| esser sentence in this case is no reason to apply a nore stringent

YThe Governnent al so asserts that the federal offense invol ved
a di fferent nodus operandi than the state offenses. It clains that
the federal Porsches were all stolen from doctors' offices or
hospitals, while the state Porsches were stolen from residences.
Al though this distinction would nake little difference even if
accurat e, we note that the PSR belies the Governnent's
characterization. It indicates that some of the federal Porsches
were al so stolen fromresidences.

®We point out that had the Governnent not agreed to drop the
ot her charges in the indictnment and obtai ned convictions for them
t he maxi numaut hori zed pri son sentence woul d be easily and properly
ci rcunvent ed by proper application of the guidelines. Even though
the maxi mum prison sentences available for each of the dropped
substantive charges m ght have fallen below the guideline range,
t he gui del i nes provi de that where "the highest statutory maxi numis
| ess than the total punishnent [provided by the guidelines],
the sentence inposed on one or nore of the other counts shall run
consecutively, but only to the extent necessary to produce a
conbi ned sentence equal to the total punishnment.” US S G 8§
5GL. 2(d).
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st andar d. Cf. Scroggins, 880 F.2d at 1213 (noting that "rea
offense elenments do not always work to the disadvantage of a
defendant; 1in many cases, consideration of these factors will act
to reduce an offender's sentence").

We hold that Fuentes' undischarged state sentences resulted
from conduct that the guidelines require to be "fully taken into
account in the determ nation of the offense |evel for the instant
offense,” and that the district court consequently erred in
concluding that section 5Gl.3(b) does not require the instant
sentence to run concurrently to the state sentences. Cf. United
States v. French, 46 F.3d 710, 717 (8th G r.1995) (finding state
perjury conviction and federal fraud and perjury convictions to be
rel evant, thus warranting concurrent sentences under 8 5GL. 3(b),
because of fenses were "based upon actions taken ... during the sane
time period, in the same general geographic area, for the sane
pur pose, as part of a common plan ..., and involving the sane set
of ... assets").

D.

Even though the guidelines require a concurrent sentence in
this case, the sentencing court is always free to consider an
upward departure. See 18 U. S.C. 8§ 3553(b) (1994) (authorizing
departure fromguidelines if "the court finds that there exists an
aggravating or mtigating circunstance of a kind, or to a degree,
not adequately taken into consideration by ... the guidelines that
should result in a sentence different fronf the sentence provided

by the guidelines). W have expressly recogni zed that a court may
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i npose a consecutive sentence where the guidelines call for a
concurrent sentence, as long as the court follows the proper
procedures for departing fromthe guidelines. United States v.
Harris, 990 F.2d 594, 597 (11th G r.1993) (citing United States v.
Perez, 956 F.2d 1098, 1103 (11th Gir.1992)).

Al t hough the instant case may wel |l present conpelling reasons
for an upward departure, ™ the district court made no indication it
was departing fromthe guidelines, nor did it follow the required
procedures. See 18 U.S.C. 8 3553(c)(2) (requiring court to explain
in open court reasons for departure from guidelines); Uni t ed
States v. Valentine, 21 F.3d 395, 398 (11th G r.1994) (requiring
sentencing judge to give defendant notice that it is considering
departure). Thus, Fuentes' sentence clearly resulted from an

erroneous interpretation of the guidelines.

“The court stated at sentencing:

[ T] here are powerful reasons, indeed, why the defendant's
sentence in this case should be run consecutive to the
State penalty, rather than concurrent...

...[1]t seens to nme under the circunstances of this
case that plainly [ Fuentes' sentence] ought to be nade to
run consecutive. | do not see—+ could be wong as | see
it, but I do not see this as a difficult or a close
guestion with regard to whether the sentence on the
conspiracy ought to be nmade to run consecutive to a
different offense in a different forum

...l amsatisfied that for all of the reasons that
have been stated that his sentence should be made to run
consecutive ..., because |[that] wuld achieve a
reasonabl e i ncrenental punishnent in this offense, which
| think is the touchstone of the anal ysis.
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Because the court could have inposed a consecutive sentence
had it determined that an upward departure was warranted, we nmay
not direct that Fuentes' sentence run concurrently to the state
sent ences. Rat her, we nust vacate the sentence and remand for
resentencing. See United States v. Bell, 46 F.3d 442, 443 (5th
Cr.1995) (remandi ng on sanme grounds).

[l

Fuentes al so chal l enges the district court's order that he pay
$357,281 in restitution. He clains that the district court erred
inordering full restitution because he was indigent at the tinme of
sentencing and unlikely to be able to pay the full anount of
restitution in the future. Because the record suggests that the
district court found that Fuentes was not likely to be able to pay
the full restitution amount in the future, we vacate the
restitution order and direct the district court to reconsider the
i ssue of restitution.

A

Sentencing Quidelines section 5E1.1 directs the sentencing
court to order restitution whenever authorized by 18 U S.C. 88§
3663-3664 (1994). These sections, part of the Victimand Wtness
Protection Act of 1982 (the "VWPA"), Pub.L. No. 97-291, 96 Stat.

1248,%° al lowdistrict courts to order defendants to pay restitution

**The provisions for restitution were anended substantially by
the Mandatory Victins Restitution Act of 1996, Pub.L. No. 104-132,
88 201-211, 1996 U S.C.C AN (110 stat.) 1227. These new
provisions take effect for cases in which the defendant is
convicted on or after April 24, 1996. § 211, 1996 U.S.S.C. A N. (110
Stat.) at 1241. Because Fuentes was convicted before this date,
the new act has no application to this case.
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to any victimof a Title 18 offense. See 18 U S.C. 8§ 3663(a)(1).
To determine the ampbunt of restitution, if any, the sentencing
court "shall consider the anmount of the |oss sustained by any
victimas a result of the offense, the financial resources of the
def endant, the financial needs and earning ability of the defendant
and t he def endant's dependents, and such other factors as the court
deens appropriate." 18 U S.C. § 3664(a).*

An exam nation of the transcript of the sentencing hearing
shows that these factors were considered. The probation officer
who had prepared the PSR cal culated the total |loss to the victins
of Fuentes' offense to be $380,781. Defense counsel objected to
the inclusion of two victinme with l|osses totaling $13,500,
contending that these two victins had conspired with Fuentes.?
After sustaining these defense objections, the court determ ned
that "full restitution" was $357,281.%

Furthernore, defense counsel, the Governnent, and the

probation officer nade several argunents concerning Fuentes

W el aborate on these procedures in greater detail in part
I11.C, infra.

*’gpecifically, the two alleged victinms had purchased Porsche
engines from Fuentes at bel ow nmarket prices. Due to the |ow
prices, defense counsel suggested, and the Governnent conceded,
that these victins knew, or at |east should have known, that they
were buying stolen parts and thus did not deserve restitution
This consideration is a good exanple of a section 3664(a) "other"
factor deened appropriate by the trial court.

PUnfortunately, the probation officer, the Governnent, and the
district court appear to have commtted nmultiple mnathenmatical
errors in calculating restitution. Because we are vacating the
restitution order and remanding for recal culation, we need not
address these errors.
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financial condition and earning capacity. Everyone agreed that
Fuentes was indigent and could not pay restitution at the tine of
sent enci ng. The focus of nobst of the testinobny at sentencing
regardi ng restitution was on Fuentes' ability to pay restitutionin
the future, while on supervised release.? Def ense counsel
contended that Fuentes' |ack of job skills rendered hi munlikely to
be able to nmake full restitution during his period of supervised
rel ease. Both the Governnent and the probation officer argued t hat
the very nature of his crinmes showed that he possessed significant
nmechani cal skills that would help himearn a legitimate |iving and
pay restitution follow ng his rel ease.

Def ense counsel conceded that sone restitution mght be
appropriate, but argued that ordering full restitution would be
inmproper in light of Fuentes' current financial condition and
[imted skills. Inresponse to this concern, the probation officer
recommended restitution in the full anbunt suggesting that the
probation office could determne how nuch Fuentes could pay in
nont hl y paynents during supervised rel ease. The Governnent agreed
wi th the probation officer's recommendati on and further argued t hat
full restitution was appropriate so that an order woul d be in pl ace
in the admttedly unlikely event that Fuentes did acquire enough
nmoney to pay full restitution.

After considering all these argunents, the court ordered

*The VWWPA authorizes the district court to order that
restitution be payable within five years after inprisonnent. 18
US C 8 3663(f)(2)(B). Good faith conpliance with a restitution
order is a condition of supervised release. § 3663(Q).
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restitution in the amount of $357,281. The final judgnment stated,

"Payments of restitution are to be nmade as directed by the U. S

n 25

Probation Ofi ce. In this appeal, Fuentes chall enges the anpount

*Fuentes contends on appeal that the district court may not
del egate to the probation office the duty of setting a paynent
schedule for restitution. H's argunment finds support in both the
text of the WAPA and the majority of cases from other circuits
addressing this issue. The VWPA provi des, "The [sentencing] court
may require that [the] defendant make restitution under this
section within a specified tinme or in specified installnents.” 18
US. C 8 3663(f)(1) (enphasis added); see also U S. S.G 8§ 5EL. 1,
comment. (backg'd) ("The restitution order should specify the
manner in which ... paynent is to be nade.").

Several circuits have found that this | anguage prevents
district courts from delegating authority to set paynent
schedules. See, e.g., United States v. G aham 72 F.3d 352,
356-57 (3d Cir.1995), cert. denied, --- US ----, 116 S.C
1286, 134 L.Ed.2d 230 (1996); United States v. Porter, 41
F.3d 68, 71 (2d Cr.1994); United States v. Ahmad, 2 F.3d
245, 248-49 (7th G r.1993). But cf. United States v. Lilly,
901 F. Supp. 25, 31-32 (D. Mass. 1995) (ordering full restitution
but declining to set paynent schedule and instead allow ng
probation office to "assess the defendant's progress toward
satisfaction of [restitution]” and to act to revoke supervi sed
rel ease if satisfactory progress is not made), aff'd, 80 F.3d
24 (1st G r.1996).

O her circuits have held that the determnation of
restitution and paynent schedules is a judicial function the
del egati on of which would violate Article |1l of the United
States Constitution. See, e.g., United States v. Johnson, 48
F.3d 806, 808-09 (4th Cir.1995); United States v. Albro, 32
F.3d 173, 174 (5th G r.1994) (applying plain error standard).
But see United States v. Barany, 884 F.2d 1255, 1260 (9th
Cir.1989) (approving delegation wunder Probation Act of
determ nati on of paynent schedul e for restitution to probation
of fice where court has set "maxi num anmount of restitution in
[ight of that [oss"), cert. denied, 493 U S 1034, 110 S.C
755, 107 L.Ed.2d 771 (1990).

Not wi t hst andi ng t he pl ai n | anguage of the statute and t he
per suasive opinions from our sister circuits, our precedent
clearly authorizes del egation of paynent schedules to the
probation office. See United States v. Stinson, 97 F.3d 466,
468 n. 1 (1996) (per <curianm (citing United States .
Lonbardo, 35 F.3d 526, 528 n. 2 (11th G r.1994) (per curiam).
As we are bound by precedent, we nust reject Fuentes'

29



of restitution in light of his financial condition. Specifically,
he argues that the district court erred in ordering restitution in
an anount that the record showed he would unlikely be able to pay

either at the time of sentencing or in the future.

B
The VWPA requires sentencing courts to "consider," inter
alia, "the financial resources of the defendant, [and] the

financial needs and earning ability of the defendant and the
defendant’'s dependents.” 18 U S.C § 3664(a). Al t hough a
sentencing court may order restitution even if the defendant is
indigent at the tine of sentencing, United States v. Stevens, 909
F.2d 431, 435 (11th Cr.1990), it may not order restitution in an
anount that the defendant cannot repay. See United States v.
Rem | long, 55 F.3d 572, 574 (11th Cir.1995) (per curiam; cf.
United States v. Apex Roofing of Tallahassee, Inc., 49 F.3d 1509,
1514 (11th G r.1995) (vacating restitution order against dissolved
corporation partly because it was not able to pay restitution). A
contrary rule would effectively elimnate the mandate of section
3664(a) that the sentencing court consider the defendant's ability

to pay. *°

del egati on chal | enge.

%Al t hough the primary policy behind orders of restitution is
clearly the conpensation of victinms for their losses, limting
restitution orders to an anount that the defendant can pay serves
other inportant policies. A restitution order in an anount the
def endant cannot possibly pay "threatens respect for judicial
orders generally.” Rem|llong, 55 F.3d at 574 (quoting United
States v. Bailey, 975 F.2d 1028, 1032 (4th Cr.1992)) (interna
quotation marks om tted).
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In light of this requirenment that restitution not exceed the
defendant's ability to pay, we must focus on the district court's
consideration of Fuentes' ability to pay. We review orders of
restitution for abuse of discretion. See Rem|long, 55 F.3d at
574. A district court abuses its discretion when it orders
restitution in an anmount that it finds the defendant is not likely
to be able to pay. Qur review of the record strongly suggests
that, although it made no explicit findings regarding ability to
pay, the court believed that Fuentes was not likely to be able to

pay restitution in the anount ordered.?

Mor eover, an order in an anount well beyond a defendant's
means strongly detracts from any hope of rehabilitation for
t he defendant. See United States v. Mahoney, 859 F.2d 47, 52
(7th Gir.1988) ("[I]t is nost paranount that the defendant, in
the all-inportant rehabilitative process, have at | east a hope
of fulfilling and conplying with each and every order of the
court."). Judge Wnter of the Second Circuit has el aborated
on this policy:

A defendant subject to an inpossible restitution order
may be tenpted to pay little or nothing because parti al
restitution offers no assurance of being considered by
the court as satisfaction of the order. As a result, a
def endant subject to an inpossible restitution order has
| ess incentive to seek renmunerative, rehabilitative, and
non-crim nal enpl oynent and to maxi m ze his or her incone
t han a defendant subject to a difficult but doabl e order.

Porter, 41 F.3d at 73 (Wnter, J., concurring); cf. Bearden
v. Ceorgia, 461 U.S. 660, 670-71, 103 S.Ct. 2064, 2072, 76
L. Ed. 2d 221 (1983) ("Revoking the probation of soneone who
through no fault of his own is unable to nmake restitution ...
may have the perverse effect of inducing the probationer to
use illegal neans to acquire funds to pay in order to avoid
revocation.").

'\ note that this would be a different case if the record
either showed that the court believed Fuentes was able to pay
restitution in the anount ordered or gave no indication of its
belief on this issue. |In inposing an order of restitution, a court
need not nmake an explicit finding that the defendant will be able
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At the sentencing hearing, the court prefaced the discussion
about the anpbunt of restitution by commenting, "I don't know that
it's going to make all that nmuch difference in this case.” Wen
def ense counsel began to point out that Fuentes was indigent, the
court interrupted, "All you are sayingisit's academc.... | want
to find out what the amount is. That's really the thrust of ny
question. " The court also stated that the Government "hardly
expect[s] that [Fuentes] is going to ultimtely be able to make
restitutioninthe full anmount, but ... it's fair and reasonable to
require that some restitution be nmade."

Later in the discussion, defense counsel stated that "based on
the Court's statenment now+ think we all agree that he cannot nmake
full restitution, so we need to find a nonetary anount that he can
make" (enphasis added). Apparently agreeing with defense counsel's
statenent that Fuentes could not pay the full anmount, but believing
t hat sonme ampbunt of restitution "does nmake sense to the victins,"
t he court next asked the Governnent how to calculate the award in
an anount Fuentes woul d be able to pay. The Governnent responded,

It's not really possible to cal cul ate how much the defendant

is going to able to repay during his period of supervised

release or later on in his lifetime. The State of Florida
certainly provides anpl e | egal protection agai nst debtors from
having their entire neans of living taken by creditors, so |

don't think the Court needs to worry about hi mbei ng oppressed
by a | arge debt.

to make restitution in the anopunt ordered so long as the record
provi des sufficient reasons for the decision to order restitution.
Rem | long, 55 F.3d at 576 (citing United States v. Hairston, 888
F.2d 1349, 1352-53 (11th Cr.1989)). This form of review is not
appropriate where, as here, the record strongly suggests the
sentencing court found that the defendant was unlikely to be able
to conply with the order
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It is the Governnent's position that he shoul d be ordered
to pay the full anmount of restitution, and that while he is on
supervised release, his supervised release officer can
designate that portion of his inconme that should be gi ven over
to restitution based on how nmuch noney he is making and what
his obligations are to support hinself or any |[egal
dependents, and that the debt shoul d be established so that in
the future if [Fuentes] does cone into sufficient noney to be
coll ectable under the laws of the State of Florida or the
United States, then that order will be there and the victins
wi Il have their opportunity.

The Governnent conceded that "[t]here may not be a strong
i kelihood" that Fuentes would "cone into" such a sum of noney.
Apparently accepting these argunents, the court ordered ful
restitution.

Taken together, all these statenents by the court and counsel
convince us that there is at least a strong likelihood that the
court ordered restitution in an amount it believed Fuentes was
unlikely to be able to pay. The Governnent's argunent that ful
restitution is nonethel ess appropriate may be persuasive, but it is
forecl osed by the inclusion of the defendant's ability to pay anong
the factors the sentencing court nust consider. The nere
possibility that a defendant will unexpectedly acquire a | arge sum
of noney is not sufficient to support an order in an anount he is
unlikely to be able to pay. See Rem|Ilong, 55 F.3d at 575 n. 8. As
the Third Crcuit has noted,

[1]f it is realistic that [the] defendant may inherit a

substantial sum froma well-off relative or has a story to
wite that will be a bestseller, then the district court would
be entitled to consider these possible additional sources of
incone in fashioning a restitution order. On the other hand,
we wll not put the court in the lottery business.
United States v. Logar, 975 F.2d 958, 964 (3d Cir.1992); see also
Mahoney, 859 F.2d at 51 n. 6 ("The prospect of the defendant's
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winning a lottery—present in any case—+s too renote a possibility
to justify [an unreasonably high] restitution order....").

Mor eover, the VWPA requires the sentencing judge to consider
ability to pay at the tine of sentencing. See United States v.
Sasnett, 925 F. 2d 392, 398-99 (11th Cir.1991) (per curiam (holding
that restitution nust be determ ned at sentencing and cannot be
post poned, even in light of uncertainty of predicting defendant's
future ability to pay). Under the Governnment's |line of reasoning,
a sentencing court should order full restitution in every instance,
regardl ess of the financial resources of the defendant.® On this
point, we find instructive the observation of the Seventh Crcuit:

[ Had Congress i ntended that the defendant's ability to pay be
considered only after ... nonpaynent, it could very easily
have mandated that the court direct the paynment of full
restitution in every case subject to a later revision of the
said order should the defendant fail to conply with his
paynent schedul e based upon his financial condition.
Mahoney, 859 F.2d at 52.
The VWPA states, "Any dispute as to the proper amount ... of

restitution shall be resolved by the court by the preponderance of

t he evidence." 18 U S.C § 3664(d). The defendant bears the

*Congress apparently adopted this policy in the Mandatory
VictimRestitution Act of 1996. Under the new act, the sentencing
court may not consider "the economc circunstances of the
def endant™ when determ ning the ampbunt of restitution. 8 206(a),
1996 U S.CCAN (110 Stat.) 1232, 1234 (to be codified at 18
U S . C § 3664(f)(1)(A)).

The court will take these factors into account when it
determ nes "t he manner in which, and the schedul e according to
whi ch, " the defendant will satisfy the restitution order. |Id.
(to be codified at 18 U.S.C. 8§ 3664(f)(2)). |If the defendant
cannot pay any anount of restitution, the court may direct him
to pay "nom nal periodic paynents.” 1d. (to be codified at 18
U S . C § 3664(f)(3)(B)).
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burden of persuasion on the issue of his ability to pay. I1d. The
defendant carries this burden when the court finds that the
defendant nore likely than not wll be wunable to pay ful
restitution. To order full restitutionin the face of this finding
constitutes an abuse of discretion. Because our review of the
record strongly suggests that the court nade just such a finding,
we nust vacate the restitution order and remand for recal cul ation
in an anount Fuentes is likely to be able to pay. ?° See United
States v. Gines, 967 F.2d 1468, 1473 (10th Cr.) (vacating
restitution order where sentencing court had stated, "[i]t's, of
course, doubtful that she could pay much or at |east any
substanti al ampbunt of restitution"), cert. denied sub nom MG ynn
v. United States, 506 U S. 927, 113 S. C. 355, 121 L.Ed.2d 269
(1992) .
C.
To assi st the sentencing court inits task, we briefly discuss

t he proper procedures for determning restituti on when a def endant

*Because the court did not expressly find that full
restitution was beyond Fuentes' neans, we acknow edge that it is
possi bl e that the court believed Fuentes would be able to pay the
full anpbunt. We nust vacate the order, however, because the record
is not sufficient to clear up this anbiguity. Cf. Hairston, 888
F.2d at 1352-53 (holding that district court should nake express
findings of fact where the record "does not provide an adequate
basis for appellate review').

Not hing in this opinion should be interpreted to inply
that we believe the original $357,281 order is or is not, as
a matter of fact, beyond Fuentes' neans. |If the court finds
on remand that Fuentes will be able to nake full restitution,
that determnation would be a factual finding entitled to
clear error review only.
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all eges that she is unable to pay.®* The procedural schene for
issuing an order of restitution is set forth in 18 U S.C. 8§ 3664.
As di scussed supra, the sentencing court nust "consider" several
factors—aost inportantly, the anpbunt of |oss by any victimof the
of fense and t he defendant's financial condition and ability to pay.
18 U.S.C. § 3664(a).

While the VWA authorizes the court to order the probation
office to gather pertinent information either in the PSR or a
separate report nmade available to both sides, 18 U S.C. 8§ 3664(Db),
(c), the statute explicitly allocates between the parties burdens
of persuasion with respect to the relevant restitution issues. The
Government nust prove the anpbunt of | oss by a preponderance of the
evi dence, and the defendant nust establish her financial resources
and needs by a preponderance of the evidence. 18 U S.C. § 3664(d).
The burden of proving other relevant issues falls "upon the party
designated by the court as justice requires.” Id.

In nost cases, the anpbunt of loss will be relatively clear,

*Thi s discussion only applies to sentencing proceedings in
cases in which the defendant was convicted prior to April 24, 1996.
As di scussed in note 20, supra, all other cases are governed by the
procedures outlined in the Mandatory Victins Restitution Act of
1996. W provide this discussion to assist the sentencing court on
remand of the instant case and to provide guidance for the
substanti al nunber of sentencing hearings not covered by the new
act .

Two of the major changes are that restitution is
mandatory for, inter alia, Title 18 crinmes agai nst property,
§ 204(a), 1996 U.S.C.C.A N (110) Stat. at 1227-29 (to be
codified at 18 U.S.C. 8 3663A(a)(1), (c)(1)(A(ii)), and that
the sentencing judge does not consider the defendant's
financial resources at all when determining the anmount of
restitution, instead accounting for ability to pay when
setting the paynent schedul e, see supra note 28.
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and the Governnment will have little trouble carrying its burden
Det ermi ni ng how nmuch restitution the defendant is able to pay is a
much nore specul ative venture; the court nust | ook into the future
and predict the defendant's ability to pay. Wen the defendant is
subject to a long prison term this determ nation becones
progressively nore specul ati ve.

Inlight of the allocation of burdens of persuasion, thereis
a presunption that the defendant can pay full restitution. The
def endant nust present sone evidence that she cannot pay full
restitution before ability to pay becones an issue. Because the
def endant bears the burden of persuasion, she also bears the risk
of nonper suasi on. Thus, while a bald assertion that she is
i ndigent may put her ability to pay at issue, a defendant may not
be able to carry her burden w thout persuasive evidence supporting
her claim

Once the defendant presents evidence suggesting that she
cannot pay full restitution, the sentencing court assunes its
traditional fact finding role. The court nust evaluate not just
the probative value of the evidence before it, but also the
credibility of any witnesses, particularly the defendant. |If the
court is not persuaded by the defendant's evidence, or if it finds
that the evidence is in equipoise, it is free to order full
restitution. Thus, a defendant who is not conpletely candid with
the court and nerely asserts that she is indigent faces a
formdable risk that full restitution will be ordered.

Where the underlying crim nal conduct resulted in substanti al
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financial gain for the defendant, a strong i nference may ari se t hat
t he defendant has access to the fruits of her crime, or at |east
proceeds therefrom She nust present convincing evidence to rebut
this natural inference. See United States v. Copple, 74 F.3d 479,
486 (3d G r.1996) (Alito, J., concurring) ("All the [illegally
obt ai ned] assets for which the defendant cannot account may be
included in the ambunt of restitution ordered. To the extent that
records are unavail able, the risk of inaccuracy shoul d be borne by
t he defendant rather than the victins.").

Al though it need not introduce any evidence of ability to
pay—agai n, the defendant bears the burden of persuasion on this
i ssue—the Covernnent often wll seek to rebut the defendant's
evi dence of indigency. It nmay seek to prove that the defendant has
secreted assets or concealed a source of inconme (for exanple, a
famly nmenber who provides the defendant wth financial
assi st ance). It may also point to evidence adduced at trial to
prove that the defendant is wunderrepresenting her financial
abilities.

| f the defendant shows to the satisfaction of the sentencing
court that it is nore likely than not that she cannot pay ful
restitution at the tine of sentencing, the sentencing court mnust

fashion a restitution order that accounts for her ability to pay.*

*'The defendant retains her burden on ability to pay even if
she has successfully proven that she cannot be expected to pay ful
restitution. She bears the burden of proving how nuch restitution
she cannot pay or, depending on one's perspective, how nuch
restitution she can pay. This concept is inmplicit in the
defendant's burden on ability to pay.
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Wiile it may solve this problemby sinply ordering restitution in
a |l esser anobunt or declining to order restitution at all, ¥ the
better course often will be to set up a paynent schedul e over tine.
The VWPA authorizes the court to nmake restitution payable by a
specified date or to set a schedule of installnments. 18 U S.C. 8§
3663(f)(2).

There are statutory limts to the deadline by which full
paynent mnust be nade. If the court sentences the defendant to
probation, it nust require that the full amunt of restitution
ordered be paid by the end of the period of probation. 18 U S. C
8 3663(f)(2)(A). When no probation is ordered, the court nmnust
require restitution within five years of the end of the term of
i mprisonnment inposed, or if noinprisonnent is inposed, withinfive
years of the date of sentencing. 18 U.S.C. 8§ 3663(f)(2)(B), (O
The sentencing court nust fashion a restitution order so that the
def endant reasonably will be able to conply with the order within

the statutorily mandated time period.* See Remllong, 55 F.3d at

While the court may decline to order any restitution in |ight
of the defendant's financial condition, Stevens, 909 F.2d at 435,
restitution even in a small amount is favored, see 18 U S.C 8§
3553(c) (1994) (requiring court to explain why partial or no
restitution is ordered); U S S. G 8 5E1.1 (requiring restitution
where authorized); Ahmad, 2 F.3d at 247 ("Wen there is doubt
about ability to pay, the court should order full restitution.").

The court may al so decline to order any restitutionif it
"determ nes that the conplication and prolongation of the
sentenci ng process resulting fromthe fashioning of an order
of restitution ... outweighs the need to provide restitution
to any victins." 18 U.S.C. 8§ 3663(d). Again, however, sone
restitution is favored.

*We note that although the sentencing court nust determne the
amount of restitution in light of the defendant's ability to pay
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575 & n. 8.

Cal cul ating the exact anmount that the defendant will be able
to pay within the statutory period may be the nost difficult and
specul ative task facing the sentencing court. The |onger the term
of inprisonnent, the nore speculative any prediction of future
earni ngs becones. However, the WA requires that this
determ nation be made at the time of sentencing. See Sasnett, 925
F.2d at 398-99. The task is not inpossible, nor is it a duty for
which district courts are unprepared. They mnust nake simlar
determ nations when calculating future earnings in tort and
enpl oynment di scrim nation cases.

Count er bal anci ng t he specul ati ve nature of this determ nation

are nechani sns that soften the effects of an order that turns out

within the tinme period provided by 8 3663(f), the defendant is not
automatically "off the hook" at the end of that period. Wile the
court mght no longer be able to enforce its order through its
contenpt power or through revocation of supervised release, the
VWPA provides two ot her nethods of enforcenent.

First, the United States can enforce a restitution order
"in the manner provided for the collection and paynment of
fines in subchapter B of chapter 229 of" Title 18 of the
Uni ted States Code. Subchapter B of chapter 229 provides inter
aliathat afineis "alienin favor of the United States upon
all property belonging to the person fined." 18 U S.C 8§
3613(a) (1994). This lien beconmes unenforceable twenty years
after entry of judgnent or upon the defendant's death. See 18
U S. C. 8§ 3613(b).

Second, both the United States and any victim named in
the restitution order may enforce the order "in the sane
manner as a judgnent in a civil action.” 18 U S.C 8§
3663(h)(1)(B), (h)(2). Presumably, the restitution order may
be recorded as a noney judgnent and thus becone a |ien on the
defendant's property. |If so, this formof enforcenment woul d
be governed by the statute of I|imtations applicable to
j udgment |iens.
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to be beyond the defendant's neans. The sentencing court remains
freetonodify its order in the future if the defendant's financi al
condi tion changes.® See Stevens, 909 F.2d at 435. Moreover, the
VWPA expressly provides that district courts nust "consider the
defendant's enploynent  status, earning ability, financi al
resources, the willfulness of the defendant's failure to pay, and
any other special circunstances that may have a bearing on the
defendant's ability to pay." 18 U.S.C. § 3663(Q); see also
Bearden, 461 U S. at 672, 103 S. . at 2073 (holding that
sent enci ng court cannot revoke defendant's probation for failureto
pay fine or restitution absent finding that defendant was
responsible for failure to pay or that no alternative puni shnment
woul d adequately puni sh and deter defendant).

This court takes the speculative nature of a sentencing
court's prediction of an indigent defendant's future earnings into
account by reviewing such determnations with a deferential
st andar d. See United States v. Porter, 90 F.3d 64, 68 (2d
Cir.1996) ("Because of the nuanced nature of the decision to inpose
restitution it nmakes Ilittle sense for an appellate court,
significantly nore renoved fromthe case than the district court,
to scrutinize the decision closely."). W review any factua

finding that the defendant will be able to conply with the

Al though this nodification usually will entail a reduction
of the restitution to be paid where a defendant's financi al
condition worsens, sone courts have suggested that the anount may
be increased where the defendant's financial condition inproves.
See United States v. Mtchell, 893 F.2d 935, 936 (8th G r.1990);
Mahoney, 859 F.2d at 51 n. 6. But see Porter, 41 F.3d at 71
(calling this practice into doubt).
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restitution order for clear error, Sasnett, 925 F.2d at 397, and
restitution orders thensel ves for abuse of discretion, Rem || ong,
55 F. 3d at 574.

When t he sentencing court nmakes the restituti on determ nation

by followng the procedures discussed here, its determnation

rarely will be disturbed on appeal. A quick review of the record
of the sentencing hearing will reveal whether the court followed
t hese procedures. If the defendant raises an ability-to-pay

obj ection at sentencing, the record nust show that the sentencing
court considered all rel evant evidence of the defendant's financi al
resources as well as the financial needs of the defendant and her
dependent s. United States v. Page, 69 F.3d 482, 493 (1lith
Cir.1995). |If the court finds that the defendant likely will be
able to pay restitution in the anmount ordered, its finding will be
reviewed only for clear error. Even if it does not nmake an
explicit finding, its order will be affirmed so I ong as the record
supports a finding that the defendant likely will be able to pay
restitution in the anount ordered. Hairston, 888 F.2d at 1353.
Finally, where the record suggests that the court found as a matter
of fact that the defendant woul d not be able to make restitution in
t he anount ordered, as the record in the i nstant case suggests, the
order will be vacated as an abuse of discretion.
I V.

For the foregoing reasons, we hold that the district court

erred in ruling that the sentencing guidelines require that

Fuentes' sentence run consecutively to his undischarged state
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sentences and also erred in ordering restitution in an anount it
found he unlikely was able to pay. We therefore VACATE the
appellant's sentence and REMAND the case for resentencing in
accordance with this opinion.

SO ORDERED.
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